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Re: EPA's Action on the Spokane Tribe of Indians 2010 Revision to Their Surface Water Quality
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Dear Chairman Peone:

The U.S. Environmental Protection Agency (EPA) has completed its Clean Water Act (CWA) review of
the new and revised water quality standards that the Spokane Tribe submitted to the EPA on

April 7,2010. Under CWA Section 303, 33 U.S.C § 1313, tribes that are authorized for treatment in a
manner similar to a state for the purpose of administering a water quality standards program must
establish water quality standards and submit them to the EPA for approval or disapproval. Likewise,
revisions to a tribe's water quality standard must also be submitted to the EPA for approval or
disapproval. A summary of the EPA’s actions is provided below and further described in the enclosed
Technical Support Document for Action on the Revised Surface Water Quality Standards of the Spokane
Tribe of Indians Submitted April 2010 (hereafter referred to as the TSD).

Summary of the EPA’s Action

L. Pursuant to the EPA's authority under CWA Section 303(c) and implementing regulations found
at 40 CFR Part 131, the EPA is approving the following provisions:

e Section 2, Definitions
o 7-day average of the daily maximum
o Federal clean up law
o Mixing zone
o Nonpoint source
o Trophic state
e Section 6, Narrative Provisions
o Provision 5 — application of non-carcinogenic material
o Minor editorial changes
e Section 6, Human Health Criteria (ug/L) in Table 1
o 160 of 210 new or revised criteria are being approved (see Section V.D.1, page 23 fora
list of criteria that are approved).
e Section 9, Temperature Criteria for Class AA waters
This provision is being approved in part and disapproved in part. The EPA is approving
the part that states: “Temperatures from June 1 to September 1 may be allowed to reach a



IL.

7-day average of the daily maximum (7-DADM) temperatures of 16.5 C...... The 7-
DADM temperature shall not exceed 11°C between October 1 and March 31%.”
Section 11. Surface Water Classification
o Specific classification of Ente’ Creek as Class AA, and correction of spelling of
Chamokane (Tshimikain) Creek.
Section 13, Mixing Zone Provision
o The EPA is approving this provision but notes that there is a typographical error in
provision (2)(c). This provision should reference subsection (e) rather than subsection
(f). This should be corrected when the Tribe does its next water quality standards
revision (i.e., provision (2)(c) should state “overlapping mixing zones shall only be
allowed if, in combination, the requirements of subsection () are satisfied; and™).

Pursuant to the EPA’s authority under CWA Section 303(c) and implementing regulations found
at 40 CFR Part 131, the EPA is disapproving the following provisions:

Section 6, Narrative Provisions

o Provision 9, which states “Site-specific numerical criteria as described in the Tribal
Cleanup Law must be developed in the event these assumptions are incorrect. If natural
background conditions exceed the risk criteria defined in this section, then the natural
background conditions are the numerical standard.”

Section 6, Human Health Criteria (ug/L) in Table 1

o Removal of Asbestos criterion from Table 1 (see Section V.D.2 of TSD, page 25).

o Criteria for Dichlorodiflouromethane (Section V.D.3 of TSD, page 26), Mercury (Section
V.D.4 of TSD, page 28), and 45 other criteria (Section V.D.5. Table 4 in the TSD for a
list of the pollutants, page 29).

Section 6, Aquatic Life Criteria in Table 1

o Revisions to acute and chronic aquatic life ammonia criteria.

o Revisions to acute and chronic aquatic life pentachlorophenol criteria.
o Removal of chronic aquatic life criterion for iron.

Section 9, Temperature Provisions for Class AA and Class A waters

o Provision (1)c)(4) for Class AA waters. This provision is being approved in part and
disapproved in part. The EPA is disapproving the part that states: “Temperature shall not
exceed the 7-DADM Table 5 value from September 1% through September 30™ as well as
from April 1¥ through May 31%.” The EPA is also disapproving the associated
temperature criteria for Class AA waters contained in Table 5.

o Provision (2)(c)(iv), temperature revisions for Class A waters. The EPA 1s disapproving
the entire provision, which states: “temperatures (sic) from June 1 to August 31 may be
allowed to reach a 7-day average (7-DADM) of the daily maximum temperature of
18.5° C. Temperature shall not exceed the 7-DADM Table 5 value from September 1™
through September 30" as well as from April 1% through May 31%. The 7-DADM
temperature shall not exceed 11°C between October 1% and March 31%. The EPA is also
disapproving the associated temperature criteria for Class A waters contained in Table 5.
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[lI.  The EPA is not taking action on the following provisions because they are not considered water
quality standards under Section 303(c) of the CWA:

* Section 1. Introduction
o New language in provision 4 and 6.
e Section 2, Definitions
o 1-day maximum temperature
o Background
o Cumulative Risk
# Section 6, Narrative Provisions
o Provisions 6 and 7 fish consumption rate and drinking water intake rate. The language in
provision 6 and 7 provide two of the input values used by the Tribe to develop the human
health criteria. The EPA incorporated this information into its analysis of the individual
human health criteria. Because these two provisions do not operate as independent water
quality standards, in isolation from the human health criteria. the EPA is taking no action
to approve or disapprove them.
o The EPA did not act on the following language in provision 9:
“Table 1 is developed using the following assumptions:
a. the receptor (e.g. human) receives a dose from a single contamination (e.g.
cadmium) from a single medium (e.g. surface water) via direct ingestion of water
or fish and waters: and
b. the dose from natural background condition is negligible.”

Additional information and a detailed discussion of the rationale supporting all of the EPA’s actions 1s
included in the enclosed TSD.

Background on the EPA’s Evaluation of the Revised Human Health Criteria

The most significant change made in the Spokane Tribe’s 2010 Water Quality Standards submittal was
the Tribe’s revisions to their human health toxics criteria, including the use of a new fish consumption
rate of 865 grams per day and drinking water intake rate of 4 liters per day. As a result of these
revisions, the Spokane Tribe’s human health toxics criteria are generally more stringent than the default
values recommended by the EPA in national guidance, which are provided to assist states and tribes who
may not have the data or resources to develop their own criteria values. Due to the current public
attention and interest in human health water quality criteria and how they are derived, a brief summary
of the EPA’s decision rationale for the human health critenia revisions is provided below. As previously
noted, a more detailed discussion is provided in the enclosed TSD.

The EPA’s regulations at 40 CFR § 131.11(a) provide that new or revised criteria “must be based on
sound scientific rationale and must contain sufficient parameters or constituents to protect designated
uses.” If these requirements are met, states and tribes are able to develop criteria that may be more (or
less) stringent than those recommended by the EPA. The EPA evaluated the Spokane Tribe's revised
human health criteria as follows:

e First, the EPA acknowledged the Tribe’s decision to ensure water quality sufficient to support
traditional subsistence practices, which is fundamentally a question of tribal policy and within
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their authority under the CWA. The CWA does not require that decision to be justified by
reference to the number of persons who currently rely on tribal waters for such purposes.

e Second, the EPA evaluated the scientific defensibility of the assumptions and methodology the
Tribe used in deriving criteria to protect its water quality goals, including the derivation of fish
consumption and drinking water rates characteristic of the Spokane Tribe’s subsistence
traditions.

e Third, the EPA evaluated whether the Tribe’s criteria are sufficient to protect not only 304(a)
fishable/swimmable goals but also the goal of protecting fish consumption and drinking water
rates charactenistic of the traditional Spokane subsistence lifestyle.

The EPA is approving the majority of the Tribe’s revised human health criteria because the methodology
used by the Tribe to develop the fish consumption rate, and other variables used in developing the
criteria, are scientifically sound and sufficient to protect the designated uses, which are designed to
protect fish consumption and drinking water rates characteristic of the traditional Spokane subsistence
lifestyle. The EPA is disapproving some of the revised human health criteria because they were not
scientifically defensible and were not protective of the Tribe’s designated uses.

Remedy to Address the EPA’s Disapproval Actions

Under CWA Section 303(c)(3) and the EPA’s regulations at 40 CFR Sections 131.21 and 131.22, if the
EPA disapproves a state or tribe’s new or revised water quality standards, it must “specify the changes™
necessary to meet the applicable requirements of the CWA and the EPA’s regulations. As previously
noted, a comprehensive summary of the EPA’s actions and the specific changes necessary for each
disapproval are included in the TSD.

The EPA has appreciated our work together throughout this process and we remain committed to
providing assistance to the Tribe in its development of WQS that meet the requirements of the CWA and
its implementing regulations. We also look forward to engaging with you and others in the Spokane
River Basin to ensure thoughtful consideration of your WQS in water quality protection and
improvement efforts. If you have any questions concerning this letter, please contact me at (206) 553-
1855 or you may contact Angela Chung, Water Quality Standards Unit Manager, at (206) 553-6511.

Sincerely,

Office of Water and Watersheds
Enclosures

cc:  Brian Crossley, Spokane Tribe of Indians
BJ Keiffer, Spokane Tribe of Indians
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I. INTRODUCTION

This document provides the basis for EPA’s decisions under the federal water quality standards
regulations at 40 CFR § 131.11 and § 303(c) of the Clean Water Act (CWA) to approve or disapprove
the new or revised water quality standards that the Spokane Tribe of Indians (“Tribe™) submitted to EPA
on April 7, 2010.

A. Background
In 2006, the Tribe began the process of revising the Spokane Tribe of Indians Surface Water Quality
Standards (WQS). The Spokane Tribal Business Council (TBC), the governing body of the Tribe,
adopted the draft revised WQS on July 29, 2008.

The Tribe provided a 45-day formal public comment period on the draft revisions, and held a public
hearing on October 1, 2008. Additionally, an e-mail was sent to local governments and Spokane River
stakeholders notifying interested parties of proposed changes. and notification was placed on the
Washington Department of Ecology listserve.

Final revisions to the WQS were adopted by the TBC on February 25, 2010, by Resolution 2010-173.
The Tribe's submittal included a letter dated March 15, 2010, from Ted C. Knight, Attorey-at-Law,
certifying that the revisions were adopted in accordance with all applicable laws. In accordance with

§ 303(c) of the CWA, the Tribe submitted these revisions to EPA for review and action in a letter dated
April 7, 2010.

The revisions addressed in today’s decision can be divided into the general categories described
below.

s Revisions to the Introductory language to the water quality standards

e New definitions

* Revised human health criteria based on consuming 865 g of fish per day and 4 liters of water per
day

e Revised aquatic life criteria

¢ Revised temperature criteria for waters designated as Class AA and Class A

« New mixing zone provisions

s Minor editorial and formatting changes

B. Clean Water Act Requirements for Water Quality Standards
Under § 303(c) of the CWA and federal implementing regulations at 40 CFR § 131.4, states and
authorized tribes’ have the primary responsibility for reviewing, establishing, and revising WQS, which
consist of the designated uses of a waterbody or waterbody segment, the water quality critenia necessary
to protect those designated uses, and an antidegradation policy. This statutory framework allows states
to work with local communities to adopt appropriate designated uses (as required in 40 CFR § 131.10
(a)) and to adopt critena to protect those designated uses (as required 1n 40 CFR § 131.11 (a)).

! The term “authorized tribe” means a tribe eligible under CWA § 518(e) and 40 CFR § 131.8 for treatment in a manner
similar to a state for the purpose of administering a water quality standards program.
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States are required to review applicable WQS, and as appropriate, modify and adopt these standards
(40 CFR § 131.20). Each state must follow its own legal procedures for adopting such standards

(40 CFR § 131.5) and submit certification by the state's attomey general or other appropriate legal
authority within the state that the WQS were duly adopted pursuant to state law (40 CFR § 131.6(e)).

Section 303(c)(2)(B) of the CWA requires states to adopt water quality criteria for toxic pollutants listed
pursuant to § 307(a)(1) for which EPA has published criteria under § 304(a) where the discharge or
presence of these toxics could reasonably be expected to interfere with the designated uses adopted by
the state. In adopting such criteria, states must establish numeric values based on one of the following:

(1) 304(a) guidance;
(2) 304(a) guidance modified to reflect site-specific conditions; or.
(3) Other scientifically defensible methods (40 CFR § 131.11 (b)}(1)).

In addition, states can establish narrative criteria where numeric criteria cannot be determined or to
supplement numeric criteria (see 40 CFR § 131.11(b)(2)).

Section 303(c) of the CWA also requires states to submit new or revised WQS to EPA for review. EPA
is required to review these changes to ensure revisions to water quality standards are consistent with the
CWA. EPA determines whether a provision is a new or revised WQS after considering the following
four questions:’

(1) Is it a legally binding provision adopted or established pursuant to state or tribal law?

(2) Does the provision address designated uses, water quality criteria (narrative or numeric) to
protect designated uses, and/or antidegradation requirements for waters of the United States?
(3) Does the provision express or establish the desired condition (e.g. uses, criteria) or instream
level of protection (e.g. antidegradation requirements) for waters of the United States
immediately or mandate how it will be expressed or established for such waters in the future?
(4) Does the provision establish a new WQS or revise an existing WQS?

Furthermore, the federal water quality standards regulations at 40 CFR § 131.21 state, in part, that when
EPA disapproves a state's water quality standards, EPA shall specify the changes that are needed to
ensure compliance with the requirements of § 303(c) of the CWA and federal water quality standards
regulations.

II. INTRODUCTORY LANGUAGE [Sectiﬁn 1, Provisions 4 and 6)

A. Provisions that EPA Is Not Taking An Action On

The following presents the new and revised introductory language to the WQS contained in Section 1,
provisions 4 and 6. All underlined text indicates language that is new and strikeout text indicates the
language that was removed by the 2010 water quality standards adoption.

* See EPA's What Is A New or Revised Water Quality Standard Under CWA 303(c)(3)? Frequently Asked Questions, October
2012 at hitp://water.epa.gov/scitech/swouidance/standards/cwa303 fag.cfm




...(4) These standards are designed to establish the uses for which the surface waters of the
Spokane Tribe shall be protected, to prescribe narrative and numeric water quality criterion io
sustain the designated uses, to protect existing water quality, and to prevent water quality
degradation.

As part of this chapter:
(a) All surface waters are protected by narrative criteria, designates uses, and an
antidegradation policy.
{b)Based on the use designations, numeric and narrative criteria are assigned to a water
body to protect the existing and designated uses.
(c) Where multiple criteria for the same water guality parameter are assigned to a water

body to protect different uses. the mast stringent criteria for each parameter is to be
applied.

(d) Where multiple contaminants of concern have been identified or where multiple
media has been contaminated, or where more than one exposure pathway has been
identified, water guality standards shall be determined using the cumulative risk
assessment approach and definitions described in the Tribal Cleanup Law.

(5) The Water use and quality criteria set forth herein are established in general conformance
with water uses of the surface waters of the Spokane Indian Reservation and in consideration of
the natural water quality potential and limitations of the same.

(6) The Surface Water Quality Standards were first adopted by the Spokane Business Council on
December 17, 1999 by Resolution 2000-105. As a result of public comments received after
hearings were held on February 10, 2000, the standards were revised on June 19, 2000, by
Resolution 2000-105. To address further comments these standards were again revised on
February 13, 2001, by Resolution 2001-144. Finally, the standards were revised on March 7,
2003, by Resolution 2003-244 to address a technical correction identified by staff. These revised
standards supersede and replace all previous standards. These revised standards supersede and
replace the Fumed9-2000 all previous standards. These standards shall become effective on the
date of adoption, and shall be applicable and in force, to the full extent of the law, until repealed
or replaced by the Spokane Business Council.

EPA Action

Section I of the Tribe's water quality standards provides an introduction to the water quality
standards language®. The introduction discusses the Executive Order confirming that the Spokane
Reservation is reserved for the Spokane Tribe of Indians, describes the Tribe’s authority to adopt
standards, and sets forth the purposes of the standards. EPA acknowledges the new and revised
language contained in provisions 4 and 6 of the introductory language. However, water quality
standards are provisions of Tribal or Federal law that consist of designated uses for waters of the
United States, water quality criteria necessary to protect those designated uses, and an
antidegradation policy (40 CFR § 131.3(i)). Provision 4 is a general statement describing what the
water quality standards are intended to achieve. The new language added to provision 4 is simply
outlining what is contained in Sections 2 through 14 of the water quality standards (e.g., the water

* On April 22, 2003 EPA approved the Tribe’s Original water quality standards. In that decision EPA did not act on any of
the provisions contained in Section I because they were not considered water quality standards they are simply introducing
concepis that are in the body of the water quality standards.
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quality standards provisions outline in 4(c) and (d) are contained in Section 6, provision 9).
Provision 6 merely discusses the history of various rulemakings. The provisions do not establish
designated uses or criteria to protect the uses and as such are not a water quality standard under §
303(c) of the CWA. Therefore, EPA is not required to take an action on these provisions under the
CWA.

IIl. DEFINITIONS (SECTION 2)

A. Definitions that EPA Is Not Taking An Action On

All new text is underlined and indicates the language that was added in the 2010 water quality standards
adoption. EPA is not taking an action on the following definitions because they are not water quality
standards:

I F maximm ature” or “1-dm"is the hichest water temperature reached on any
given day. This measure can be obtained using calibrated maximum/minimum thermometers or

continuous monitoring probe having sampling intervals of thirty minutes or less.

2. “Background” means the natural three dimensional distribution of physico-chemical conditions
associated with the volume of media in which the release occurred, prior to the release. In many

instances, location immediately outside of the nature and extent of contamination can be used by
the Department to determine background. In instances in which no such locations are available

the Department shall identifv an “appropriate reference site or region.”

3. “Cumaulative Risk "~ means risk caused from post release doses from multiple pathwavs, multiple

media (primary and secondary sources). and/or multiple hazardous substances. This definition is
consistent with Tribal cleanup law.

These three terms are not referenced in any provision within the Tribe’s water quality standards. For
example, the 1-day maximum temperature (1-dm) is a metric for temperature, however, the
temperature criteria in the Tribe’s water quality standards are expressed as a 7-day average of the
daily maximum temperatures not a 1-day maximum. Because these terms are not used in any water
quality criteria or provision, they do not establish a legally binding requirement under tribal law nor do
they describe a desired ambient condition of a water body to support a particular designated use.
Therefore, the terms and the associated definitions are not water quality standards subject to EPA review
and approval under 303(c) of the CWA and EPA is taking no action to approve or disapprove these new
terms and definitions.

EPA recommends the Tribe delete the terms and definitions from their water quality standards since they
are not relevant.

B. Definitions that EPA is Taking Action On

The following presents the new definitions contained in Section 2 of the WQS. All new text is
underlined and indicates the language that was added in the 2010 water quality standards adoption.
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1. “7-day average of the daily maximuim temperatures or 7-DADM?” is the arithmetic average of

seven consecutive measures of daily maximum temperatures. The 7-DADM for any individual

day is calculated by averaging that day s daily maximum temperature with the daily maximum
temperatures of the three davs prior and the three days afier that date.

EPA Action

In accordance with its CWA authority. 33 U.S.C. § 1313(c)3) and 40 CFR Part 131, EPA approves the
definition for “7-day average of the daily maximum temperatures or 7-DADM” because it is
scientifically defensible, protective of the use, and consistent with § 303(c) of the CWA and its
implementing regulations.

The 7-DADM metric is the metric used for temperature criteria in the Tribe’s water quality standards.
The 7-DADM metric is recommended for temperature standards by the USEPA Region 10 Guidance for
Pacific Northwest State and Triba! Temperature Water Quality Standards (EPA910-B-03-002, April
2003, hereafter referred to as the Temperature Guidance). The Temperature Guidance and the six
Technical Issue Papers that serve as the scientific basis for the recommendations in this document may
be found at: www.epa_gov/tllearth/temperature htm.

The 7-DADM metric adequately protects aquatic life against acute® effects because it incorporates daily
maximum temperatures. This metric can also be protective of chronic’ effects to aquatic life because it
describes the thermal exposure over 7 days. The Temperature Guidance considered both acute and
chronic effects to fish when developing its recommended temperature criteria.

2. “Federal clean up law ™ means the Comprehensive Environmental Response, Compensation and
Liability Act, 42, U.S. Sec. 9601, et seg.”

EPA Action

In accordance with its CWA authority. 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the
definition for “Federal clean up law™ because it is needed for the proper implementation of the Tribe’s
mixing zone policy, which defines the limited circumstances under which a mixing zone may be
allowed.

3. “Mixing zone " means that portion of a water body affected by the discharge of effluents in
accordance with Section 13(2) of this chapter where mixing results in the dilution of the effluent
with the receiving water.

EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the
definition for “mixing zone™ because it provides information needed for the application and
implementation of WQS. In addition, it is consistent with the definition incorporated into EPA guidance
(Technical Support Document for Water Quality-based Toxics Control (EPA, March 1991)).

* Acute — a stimulus severe enough to rapidly induce an effect such as lethality.
* Chronic - a stimulus that lingers over a relatively long period of time. It is measured as reduced growth, reduced
reproduction, lethality, etc.
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4. “Nonpoint source” means pollution that enters any waters of the reservation from any dispersed
land based or water-based activities. including but not limited to atmospheric deposition, surface
water runoff from agricultural lands, urban area, or forest lands, subsurface or underground
sources, or discharges from boats or marine vessels not otherwise regulated under the National
Pollutant Discharge Elimination System.

EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)3) and 40 CFR Part 131, EPA approves the
definition for “nonpoint source™ because it is generally consistent with the EPA guidance (NPDES
Permit Writer's Manual, EPA-833-K-10-001, September 2010).

5. “Tribal clean up law™ means the Hazardous Substances Control Act, Chapter 34, Law and
Order Code of the Spokane Tribe of Indians.

EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the
definition for “Tribal clean up law™ because the term is needed for the implementation of the Tribe’s
mixing zone policy, which defines the limited circumstances under which a mixing zone may be
allowed.

6. “Trophic state” means a classification of the productivity of a lake ecosvstem. Lake productiviry
depends on the amount of biologically available nutrients in water and sediment and may be

based on total phosphorus (TP). Secchi depth and chlorophyll-a measurements may be used to
improve the trophic state classification of a lake. Trophic states used in this rule include

oligotrophic, lower mesotrophic, upper mesotrophic, and eutrophic.

EPA Action
In accordance with its CWA authority. 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the
definition for “trophic state™ because it explains the term as it is used in the water quality standards.

IV. NARRATIVE PROVISIONS (SECTION 6, Provisions 5 through 9)

A. EPA Action on Narrative Provisions

The following presents the new and revised language to the WQS contained in Section 6, provisions 5
through 9. All underlined text indicates language that is new and strikeout text indicates the language
that was removed by the 2010 water quality standards adoption.




(5) Human-health risk-based criteria for non-carcinogenic material shall be applied such that

the hazard index, as defined in the Tribal Cleanup Law for a given mixture, does not exceed 1.().

(6) The aquatic organism consumption rate utilized in determining the human health criteria
shall be 863 g/day.

(7) The surface water consumption rate utilized in determining the human health criteria shall be

4 Lidav.

(8) The guidelines set forth in 40 CFR Part 136 shall be used as guidance for analytical
methodologies.

{9) The criteria in Table 1 shall be applied to all surface waters of the tribe for the protection of
aquatic life and human health. The concentration for each compound listed in Table 1 is a
criterion for aquatic life or human health protection. Table | is developed using the following

[tARY nons.

a._the receptor (e.g. human) receives a dose from a single contaminant (e.g. cadmium)
from a single medium (e.g. surface water) via direct ingestion of water or fish and water;

and

b. the dose from natural backeround conditions is negligible

Site-specific numerical criteria as described in the Tribal Cleanup Law must be
developed in the event these assumptions are incorrect. If natural background conditions exceed
the risk criteria defined in this section, then the natural background conditions are the numerical
standard.

Selecting values for regulatory purposes will depend on the most sensitive beneficial use
to be protected and the level of protection necessary for aquatic life and human health as
specified within Table 1. Application for a reduction in the list of compounds or elements must
be based on proof that one or more of the proposed compounds are not of concern.
Authorization of such a reduction is at the discretion of the Department. All concentrations,
except asbestos, are micrograms per liter (ug/L).
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EPA Action

Section 6. Provision (5)

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA
approves the new Provision (5), which states: (5) Human—health risk-based criteria for non-
carcinogenic material shall be applied such that the hazard index, as defined in the Tribal
Cleanup Law for a given mixture, does not exceed 1.0).

The hazard index (HI) is the sum of hazard quotients (HQs) for substances that affect the same
target organ or organ system. Because different pollutants can cause similar adverse health
effects, it may be appropnate to combine H()s associated with different substances. A HQ is the
ratio of potential exposure to the substance and the level at which no adverse effects are
expected. If the HQ is calculated to be less than 1 then no adverse effects are expected as a
result of exposure. Similarly, aggregate exposures below a HI of 1.0 would likely not result in
adverse non-cancer health effects.

EPA is approving this provision because it is a reasonable methodology to ensure that mixtures
of chemicals do not adversely affect the human health uses adopted by the Tribe.

Section 6. Provisions (6) and (7)

Provision (6) provides the fish consumption rate used to develop the human health criteria and
provision (7) provides the surface water consumption rate used to develop the human health
criteria. EPA is not taking action on provisions (6) and (7) because the language does not
establish a legally binding requirement under tribal law and it does not describe a desired
ambient condition of a waterbody to support a particular designated use. Therefore it is not
considered a W(QS subject to EPA review and approval under 303(c) of the CWA.

EPA has addressed the new and revised human health criteria in Section 6. Table 1 of the tribal
water quality standards in this technical support document. The language in provisions (6) and
(7) explains two of the inputs used when the Tribe derived their human health criteria values (see
Section 6, in Table 1 of the water quality standards for the human health criteria). EPA
incorporated the explanatory information provided in these two provisions into its analysis of the
individual human health criteria values in Section 6, Table 1. However, because these two
provisions do not operate as independent water quality standards in isolation from the human
health criteria values contained in Table 1. EPA is taking no action to approve or disapprove
provisions (6) and (7).

It should be noted that the Tribe’s 2003 water quality standards contained a provision which
stated that the fish consumption rate of 86.3 g/d (in the 2003 WQS the fish consumption rate was
in Section 6, provision 5, when the Tnibe revised its water quality standards in 2010 some
provisions were re-numbered. in the 2010 water quality standards the fish consumption rate is
contained in provision 6) and in April 2003 EPA approved that provision. EPA hereby rescinds
its 2003 approval of the fish consumption rate based on the above analysis.

Provision 9
EPA is not taking on action on part of Provision 9, and is disapproving part of Provision 9.




e EPA not taking action on the following new language added to provision 9 because it is not a
water quality standard:
Table I is developed using the followine assumptions:

a._the receptor (e.g. humanjreceives a dose from a single contamination (e.g. cadmium)
from a single medium (e.g. surface water) via direct ingestion of water or fish and water:
and

b. the dose from natural background conditions is negligible.

EPA is not taking action on the above language because it does not establish a legally binding
requirement under tribal law and it does not describe a desired ambient condition of a waterbody
to support a particular designated use, therefore, it is not considered a WQS subject to EPA
review and approval under 303(c) of the CWA. This language simply explains two of the
assumptions used in developing criteria. EPA considered these assumptions in its analysis of the
individual criteria values in Section 6, Table 1. But because these two assumptions do not
operate as int!ependéﬂt water quality standards, in isolation from the criteria values in Section 6,
Table 1 of the tribal water quality standards (which EPA acted on individually), EPA is taking no
_action to approve or disapprove this new language in provision 9.

¢ In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA
disapproves the following new language in Provision (9):

Site-specific numerical criteria as described in the Tribal Cleanup Law must be
developed in the event these assumptions are incorrect. If natural background conditions
exceed the risk criteria defined in this section, then the natural background conditions
are the numerical standard.

EPA is disapproving this language because it requires that the criteria be revised should the
assumptions in Provision 9.a and 9.b be incorrect. While it may be appropriate to develop site-
specific criteria, this provision does not require that the revised criteria be subject to a public
involvement process, be adopted into the Spokane Tribal water quality standards, or be
submitted to EPA for review and approval as required in 40 CFR Part 131.

EPA's water quality standards regulations do not provide specific requirements for establishing
criteria based on natural background conditions. However. any water quality criteria adopted by
states or tribes must be established based on a sound scientific rationale and assure protection of
designated uses (see 40 CFR § 131.11(a)(1)). This would include establishing criteria based on
natural background conditions.

EPA's November 1997 policy titled Establishing Site Specific Aquatic Life Criteria Equal to
Natural Background recognized that there may be naturally occurring concentrations of
pollutants which may exceed the national criteria published under § 304(a) of the CWA. This
policy articulates that States and Tribes may establish site specific numeric aquatic life water
quality criteria by setting the criteria value equal to the natural background of a waterbody.
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Natural background is defined as the background water quality concentration due only to non-
anthropogenic sources. The policy explains that "For aquatic life uses, where the natural
background concentration for a specific parameter is documented, by defimition that
concentration is sufficient to support the level of aquatic life expected to occur naturally at the
site absent any interference by humans.”

In setting criteria equal to natural background. the policy recommends that “...the State or Tribe
should, at a minimum, include in their water quality standards:

(1) a definition of natural background consistent with the above;

(2) a provision that site specific criteria may be set equal to natural background:

(3) a procedure for determining natural background, or alternatively, a reference in their
water quality standards to another document describing the binding procedure that will be
used.”

Furthermore, it explains that where the natural background concentration exceeds the state
adopted human health criterion, at a minimum, the State or Tribe should re-evaluate the human
health use designation. The policy states that "it does not apply to human health uses.”

The Tribe has not developed guidance describing the binding procedure that would be used to
determine the natural background. Additionally. the regulatory language in provision (9) allows
the “natural background condition™ to become the criterion for human health crniteria as well as
aquatic life uses.

Impacts to humans due to exposure to waterborne toxicants occur through three primary routes:
contact recreation; drinking water; and ingestion of contaminated fish and shellfish tissues. The
human health protection critenia are based on data regarding human absorption, distribution,
metabolism, and excretion of toxic pollutants. Human health effects from toxicants are divided
into categories based on the human biological endpoints observed as well as data on human
acute, sub-acute, and chronic toxicity, synergistic and antagonistic effects, and specific
information on human mutagenicity, teratogenicity, and carcinogenicity. In addition, the human
health methodology used to develop human health criteria includes the contribution of other
sources, such as dietary intake other than fish and air inhalation, in the assessment of total
exposure to a pollutant.

The level of a naturally occurming pollutant does not necessarily protect human health or
designated uses which may include people drinking directly from streams, and/or eating fish and
shellfish. In cases where the natural condition exceeds the numeric criteria. an evaluation of
whether the natural level would protect human health uses is needed. An evaluation of whether
the human health uses are supported by the natural condition criterion would include an
assessment of potential and known human exposure pathways and any nisks to adverse human
health effects of the pollutant at the natural condition concentrations. Because human exposure
and health effects assessments are not part of this provision and no guidance for implementing its
“natural background condition™ provision has been developed, there is no evaluation as to
whether or not the naturally occurring level protects human health uses. Consistent with the
CWA and the federal regulations, the Tribe must assure that the water quality criteria provide
protection to the designated uses.
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EPA has determined that the new language in provision 9 (i.e., Site-specific numerical criteria as
described in the Tribal Cleanup Law must be developed in the event these assumptions are
incorrect. If natural background conditions exceed the risk criteria defined in this section, then
the narural background conditions are the numerical standard.) is inconsistent with the CWA
and the federal water quality standards regulations at 40 CFR § 131.11(a), because this provision
allows the Tribe to establish criteria based on natural conditions that do not assure protection of
the designated human health uses in tribal waters. The level of a naturally occurring pollutant
does not necessarnly protect designated human health uses. Natural levels of a pollutant are
assumed to protect aquatic life species which naturally occur in these waters. However,
waterbodies are not the natural habitat for humans and therefore, the same assumptions of
protectiveness cannot be made with regard to human health uses (e.g., people drinking directly
from streams, eating fish or shellfish from tribal waters, and recreating in tribal waters).
Therefore, the tribe has not demonstrated how its approach would protect designated human
health uses. Additionally, as mentioned previously, the Tribe has not provided EPA with a
binding procedure for determining natural background conditions as envisioned by EPA’s
November 1997 policy.

Remedy to Address EPA’s Disapproval

To address this disapproval, the Tribe could delete the provision as the Tribe’s approved numeric
criteria are protective of designated uses. Additionally, the Tribe may use the natural condition
provision in Section 3, Provision 2 of its water quality standards which states that the “...the
Department may determine that the natural conditions shall constitute the water quality critena.”™
In a December 26, 2000 letter from Rudy Peone it was clanfied that any natural condition
criterion will be developed as a site specific criterion that would be submitted to EPA for review
and approval.

Alternatively, the Tribe could revise the water quality standard to clarify that it applies only to
aquatic life criteria and adopt into its WQS (directly or by reference) a binding mﬂﬂlﬂdﬂ[ﬂg}fﬁ
that provides a transparent, predictable, repeatable, and scientifically defensible procedure for the
protection of designated aquatic life uses. This approach, known as a “performance-based”
approach, relies on the adoption of a systematic process (i.e., a criterion derivation methodology)
rather than a specific outcome (i.e., concentration limit for a pollutant) consistent with 40 CFR §
131.11 and 131.13. EPA would need to review any such binding methodology that the Tribe
develops as part of a performance-based approach. The performance-based approach could be
used to denve site-specific adjustments to numeric criteria or to translate a narrative criterion
into quantifiable measures. When such a performance-based approach is sufficiently detailed
and has suitable safeguards to ensure predictable, repeatable outcomes, the EPA approval of such
an approach also serves as approval of the outcomes as well. Note, however, that one approach
is likely not suited to derive all pollutant targets and metrics given the breadth of pollutants over
which the natural condition criterion applies. Individual methodologies for each pollutant or
subsets of pollutants with similar sources and cycling would likely be necessary in order to
ascertain the scientific defensibility of the methodology and the level of protection afforded to
designated uses as a result of using the methodology.

® EPA 2000. EPA Review and Approval of State and Tribal Water Quality Standards. Federal Register: April 27, 2000
{Volume 65, Number 82); Rules and Regulations; Page 24641-24653. Procedures to identify opportunities by which their
adoption of criteria, as well as EPA’s approval, can be streamhined.
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B. EPA Action On Editorial Changes Section 6, Provisions 5 through 9

Minor Editorial Changes made to Provisions S through 9

In addition to the new language added in Provisions (5) through (9) the provisions were re-
numbered. EPA acknowledges the re-numbering of provisions (5) through (9) as minor editorial
changes and approves them as non-substantive changes.

V. Human Health Criteria in Section 6, Table 1

Table 1. below, presents the new and revised human health criteria for “water and organisms™ and for
“organisms only™ as well as the revised aquatic life criteria. All new or revised cnitenia included in the
2010 water quality standards adoption are underlined and are expressed as ug/L.

Acute Chronic
Compound Carcinogen? fa) ®) Water & m
Acenaphthene n L.9TE+(] 20]E+
Acrolein n S 7SE+00 S 87E+00
Acrylonitrile ¥ 4.33E 03 SO00E03
Aldrin (el ¥ J.O0E=00 1.9E-03 L.OZE 06 LO2E-05
Aluminum (pH 6.5-9.0) n 73E+02 | 87EOI e e
Ammonia, un-ionized (f, g} n 24E+04 | JOE<03 — ——
Anthracene n FOIE+0? | BOUE+D2
Antimony n J.76ED 3. 24E+0H
Arsenic (h) ¥ J4E=D2 1.3E=D2 9 SIE-(4 1 O5E-03
Asbestos ¥ see footnote 1 e
Barium n I.O0E+03 —
Benzfajanthracene y 3.2E.04 3.7E-4
Benzene ¥ 2.84E-01 3 37E-01
Benzidine ¥ 3.82E-06 4.02E-06
Benzofalpvrene ¥ 3 2E-04 3. 7E-04
3,4-Benzo(bjfluoranthene ¥ J2E-04 I.7E-04
Benzo(k)fluoranthene ¥ 32E-D4 3. 7E-04
alpha BHC v 9. 54E-013 9.88E-035
beta BHC v 3 34E-04 3 46E-04
| gamma BHC (e} ¥ 9. 3E-01 8 E-02 4 33E-04 4. 69E-04
Bis(2-chioroethyl) Ether ¥ 6 38E-03 LOTE-02
Bis(2-chloroisapropyl)
Ether n 4.36E+02 1.31E+03
Bis(2-chlaromethyljether y 7.00E-05 3 B4E-04
Bis(2-ethylhexyl)phthalate 4 4 29E_02 4 435E-07
Bromoform ¥ 1. 22500 2 73E00
Butylbenzyl phthalate n 3.87TE+0] 3. 91E+0]
Cadmium (j) n ITFE+00 | 1LOE-00 8 75E+ R
Carbon tetrachloride ¥ 2.66E-02 J.32E-02
Chlordane fe) ¥ 24E+00 | 4.3E-03 441E-06 4 41E-06
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Acute Chronic
Compound Carcinogen? fa) ()] Water & Organisms
Criteria___ Criteria Organisms Only
Chloride 8.6E+05 | 23E+D5 - e
Chlorine " 19E+01 | [1E+0{ 1.75E+03 e
Chlorobenzene n {O8SE+02 1.37E+02
Chlorodibromomethane ¥ 1 15E-01 2.37E-01
Chloroform ¥ 138E+00 354E+00
2-Chloronaphihalene n 3. I3E+01 3.20E+0!
2-Chlorophenol n 292E+00 J02E+00
Chlorpyrifos n 8 3E-02 4 1E-02 3 23E+01 e
Chromium (Hex) n I SE+HO] 1.OE+01 S 25EHD] e
Chromium (Tri) n YIAE+HD2? F4E-0] 263E+0d |
Chrysene ¥ 3 20E-04 3. TOE-014
Copper n [ 3E+01 | 9.0E+00 { 21E+01 1 21E+01
Cyanide n 22E+01 | 52E+00 2 88E+02 1L62E+03
4,4-DDD ¥ 6. 29E-08 6. 29E-06
4,4-DDE ¥ 4 44E 06 4. 44E-06
44-DDT ¥ I.IE+-(0 ILE-03 4. 44E 06 4. 44E-06
Demeton n I.E-0] _ —_—
Diben=fa hjanthracene ¥ 3 20E-D4 3. 70E-04
Dibutvl phthalate n 8.64E+01 9.09E<0]
1,2-fe)Dichloroben-ene i I 2IE+0? 1 31E+02
-ijafmjﬂichfambﬂz:ene | i 1.80E+0] 1.95E+04
1.4-(p)Dichlorobenzene | n LS0E+01 | 1.95E+01
3.3-Dichlorobenzidine ¥ 3 68E-04 3.76E-04
Dichlorobromomethane ¥ 1 36E-01 3 48E-01
Dickloradifluoromethane n [.9IE<03 4.32E+03
1, 2-Dichloroethane ¥ { 33E-01 T41E-01
1, 2-trans-Dichloroethylene n 26IE+02 LO2E+03
1, 1-Dichloroethylene ¥ 1.32E-02 2.41E02
2 4-Dichlorophenol " 3.36E+00 5.96E+00
1.2-Dichloropropane n {.40E-01 2.97E-01
1.3-Dichloropropylene n 3.72E+00 1.27E+0]
Dieldrin ¥ 24E-01 1L.9E-03 L.OSE-06 1.OSE-06
Diethyl phthalate " 834E+02 8.87E+02
2. 4-Dimethylphenol n L.64E+01 1.73E+01
Dimethyl phithalate n 1.99E+(4 2 25E+{(4
2 4-Dinitrophenol n 2.64E+01 LOSE+(2
2.4-Dinitotoluene ¥ J.06E-02 6. 78E-02
2,3,7.8-TCDD (Dioxin) ¥ 1LO4E-10 1L.O4E-10
1,2-Diphenyihydrazine ¥ 343E-03 4.06E-03
alpha Endosulfan n 22E-01 3.6E-02 1.77E+00 1.8DE+00
beta Endosulfan n 22E-01 3.6E-02 1. 77E+D0 1.8DE+00
Endosulfan sulfate n 1 77E+00 1 80E+00
Endrin n 8.6E-02 2 3E-03 6. J1E-03 6.{2E-03
Endrin aldehvde n 6 11E-03 6. 12E-03
Ethylbenzene n 1.92E+02 2 16E+02
Fluoranthene n 2.80E+00 2.81E+00
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Compound Carcinogen? (a) B) Water &  Organisms
Fluorene n 9 35E+01 1.OSE+02
Guthion n 1L.OE-02 — =
Heptachlor ¥ 0.52e J.8E-03 1.60E-06 1.61E-06
Heptachlor epoxide ¥y 0.52e 3.8E-03 7.94E-07 7.94E-07
Hexachlorobenzene ¥ J.B2E-06 J.82E-06
Hexachlorobutadiene ¥ 1.40E-01 3. 73E-01
Hexachlorocyclopentadiene n 8.32E+01 1. 31E+02
Hexachloroethane ¥ 6.32E-02 6.63E-012
Indeno(l,2,3-cdlpyrene ¥ L 20E-04 3. 70E-04
fron (1) n FO00E+02

Isophorone ¥ 9 46500 I 94E+01
Lead (ji n 6.3E+01 2 3E+00 aeaes caees
Malathion n 1 E-01 o .
Manganese n e --e
Mercury (m) n 1 4E+00 1. 2E-02 I 1E-03 I 1E-03
Methaxvchlor n JE-D2 I.63E-00 I 69E+00
Methyl bromide n I 33E=01 J02E-01
2-Methyl-4,6-Dinitrophenol n 3I2E+00 | 5.74E+00
Methvlene chloride ¥ [ 93E+00 1. 20E+01
Mirex n 1 E-03 —me e
Nickel () n 4. 7E+D2 3 2E+-01 3 I4E+0I 3 44E-01
Nitrobenzene n I 38E-00 1. 40E-+01
N-Nitrosodimethylamine ¥ J4IE-04 6.10E-02
N-Nitrosodi-n-propylamine ¥ 201E-03 LO2E-02
N-Nitrosodiphenylamine ¥ LITE-OI L2IE-0]
N-Nitrosopyrrolidine ¥ 8.24E-03 ZOE-0]
Parathion n 6.3E-02 1.3E-02 .- -
PCB Total ¥ 2O0E+00 1. 4E-02 1.30E-06 1.30E-06
Pentachlorobenzene n J.O4E-02 J.05E-02
Pentachlorophenol (n) ¥ 91E+00 | 5.7E+00 4.32E-02 6.13E-02
Phenol n S.06E+03 JA4TE+D4
Pyrene n ZOIE+0I S.09E+01
Selenium (NTSWOS) n 2.0E+d JE+00 4.29E+01 S.43E+01
Silver (j) n 3AE+00 —oees e
Sulfide - Hydrogen Sulfide n 2.0E+00 -oees e
1,1.2.2-Tetrachloroethane ¥ 4.20E-02 S.09E-02
Tetrachloroethylene ¥ 5.78E-02 6.65E-02
Thallium n 4.43E-02 4.62E-02
Toluene n [ O6E+03 1. 51E+03
Toxaphene ¥ 7.3E-01 2E-04 3.61E-06 5.62E-06
Tributyitin n 4.6E-4 8 3E-01 1. 73E-03 1L73E-03
1,2 4-Trichlorobenzene n 682E+00 | 7I0E+00
1,1,2-Trichloroethane y 136E-01 | 3ISEOI |
Trichloroethylene ¥ 4.22E-01 6.06E-01
2.4.6-Trichlorophenol ¥ 4.76E-02 4.90E-02
Vinyl chloride ¥ S.03E-01 J.98E+00
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Acute Chronic
Compound Carcinogen? {a) [(.]] Water & Organisms
Criteria Criteria Organisms Only
Zinc (j) | n | 1.1E+02 | 10E+02 | 470E+02 | 517E:02
Fooimote 1: The previously approved criterion was removed from Table 1in the 2010 water quality standards
revision.

A. Human Health Criteria and Application to Spokane Tribe’s Designated Uses

In the Tribe’s WQS, each water body is assigned to a particular “Class.” Fresh waters are designated as
Class AA, Class A, or Lake Class waters. Each “Class™ contains a suite of designated uses. A
designated use of Class AA protects waters for:

Primary contact ceremonial and spiritual

Cultural

Water supply (domestic. industrial. agricultural)

Stock watering

Fish and shellfish, including:
o Salmonid migration, rearing, spawning, and harvesting.
o Other fish migration rearing, spawning, and harvesting.
o Clam, and mussel rearing, spawning, and harvesting.
o Mollusks, crustaceans and other shellfish reaning, spawning, and harvesting

e Primary contact recreation

¢ Commerce and navigation

Class A and Lake Class waters are assigned the same designated uses as Class AA, except for the
“Clam, mussel rearing, spawning and harvesting™ sub-category which is listed under the Fish and
shellfish designated use.

Additionally, the tribal standards (Section 10) state that waters not specifically identified as Class AA A
or Lake Class, shall be designated as Class A. Therefore, all tnibal waters are protected for fish and
shellfish, including harvesting, domestic water supply and recreation.

Furthermore, Section 6 (Toxic Pollutants), provision 9 of the Tribe’s WQS states:

(9) The criteria in Table 1 shall be applied to all surface waters of the tribe for the protection of
aquatic life and human health. The concentration for each compound listed in Table 1 is a
criterion for aquatic life or human health protection....

Table 1 of Section 6 (Toxic Pollutants) in the Tribes WQS provides the human health and aquatic life
water quality criteria for toxic pollutants. The Tribe’s “water + organism” criteria in Table |1 were
established to limit the pollutant to levels that provide for the safe consumption of drinking water and
fish. The “organism only™ criteria in Table 1 were established to limit the pollutant to levels that
provide for the safe consumption of fish and shellfish only: this does not include the consumption of
water. The human health and aquatic life criteria apply to all surface waters on the reservation.

For human health protection, EPA recommends that states and tribes apply human health criteria for
toxics to all waters with designated uses providing for public water supply protection (and therefore a
potential water consumption exposure route), recreation, and/or aquatic life protection (and therefore a
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potential fish consumption route).” The Tribe’s approach is consistent with EPA’s recommended
approach.

The Tribe’s 2010 revised human health criteria for toxic pollutants are developed, for the most part,
pursuant to methods presented in EPA’s 2000 Human Health Memudulng}r,a This methodology protects
human health from long-term exposure to toxic pollutants in drinking water and through eating fish
containing these pollutants. These criteria take into consideration the cancer potency or systemic toxicity
of a pollutant, the exposure related to surface water exposure and a risk characterization. The criteria
calculations for non-carcinogens and carcinogens differ depending upon the exposure scenario for which
the criteria are derived and are further described below.

EPA reviewed the Tribe’s 2010 revised human health criteria for toxic pollutants to assess whether they
were consistent with the CWA and its implementing regulations. EPA’s evaluation focused on whether
the criteria were consistent with 40 CFR § 131.11(a). which states that criteria must be based on sound
scientific rationale and contain sufficient parameters or constituents to protect designated uses.

B. Criteria Methodology and Input Variables Used by the Tribe

Pursuant to CWA § 304(a), EPA has published recommended criteria for use by states and tribes in
adopting and revising criteria.” For human health criteria, the values reflect the “national default” values
for the risk assessment parameters provided in the 2000 Human Health Methodology. the reference dose
values (RfD) contained in EPA’s Integrated Risk Information System'“ (IRIS) at the time of publication,
and the use of bioconcentration factors (BCFs) as opposed to site-specific bioaccumulations factors
(BAFs).!! While the 2000 Human Health Methodology provides national default values, it also provides
necessary guidance to adjust criteria to reflect local conditions and encourages states and tribes to use
the guidance to appropriately reflect local conditions and/or protect identifiable subpopulations.'> The
Tribe revised and adopted human health critenia that were derived, for the most part, using EPA’s 2000
Human Health Methodology as well as local fish consumption and drinking water intake rates.

The risk assessment-based procedures EPA puts forth in the 2000 Human Health Methodology are

" EPA 1994. Water Quality Standards Handbook. U.S. Environmental Protection Agency, Office of Water, Washington,
D.C., EPA-823-B-94-005a. August 1994,
¥ EPA. 2000. Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health. U.S.
Environmental Protection Agency, Office of Water, Washington. D.C. EPA 8§22-B-00-004
? EPA National Recommend Ambient Water Quality Criteria for the Protection of Aquatic Life and Human Health.
Published pursuant to section 304(a) of the CWA. Available at:
hitp:www.epa. gov walerscience/ crilenia woctable index html.
"" [RIS is a human health assessment program that evaluates information on health effects that may result from exposure to
environmental contaminants. Through the IRIS program EPA provides the highest quality science-based human health
assessments to support the Agency’s regulatory activities.
"' The 2000 Human Health Methodology recommends the use of national BAFs in the calculation of ambient water quality
criteria. However, EPA has only provided guidance on the calculation of national BAFs; BAFs have not been calculated for
individual pollutants. EPA uses BCFs in their nationally recommended criteria. States and Tribes have the option to use
these BCFs or to calculate BAFs using EPA guidance documents. Development of BAFs is time and resource intensive and
BAFs can vary from site to site. Thus it is difficult to develop BAFs on a national or statewide scale. Therefore, until BAFs
are developed, EPA’s national 304(a) human health recommendations continue to be based on the use of BCFs which reflect
the uptake and retention of a pollutant by an aguatic organism from water alone (as opposed to a BAF which reflects the
urmkr of a pollutant from all sources [e.g., ingestion, sediment]).
> EPA. 2000. Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health. U.S.
Environmental Protection Agency. Office of Water, Washingion, D.C. EPA 8§22-B-00-004. Pages iii, 1-11.
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specific to whether the endpoint is cancer or non-cancer. When using cancer as the critical risk
assessment endpoint, the criteria are presented as a range of concentrations associated with specified
incremental lifetime risk levels."” The following briefly provides the key features of each procedure. A
simplified version of this equation is provided in Figure 1 below.

Figure 1. Simplified version of the equation used by the Tribe in deriving the human health criteria for
carcinogens.

AWQC = (Risk Level « BW)
[CSF e (DI + (FCR » BAF))]
where:
AWQC - Ambient Water Quality Criterion (milligrams per liter)

Risk Level = Risk level (unitless)

CSF = Cancer slope factor (milligrams per kilogram per day)
BW = Human body weight (kilograms)

DI = Drninking water intake (liters per day)

FCR - Fish Consumption Rate (kilograms per day)

BAF = Bioaccumulation factor (liters per kilogram)

*Note that critenia calculations for organism only criteria are not shown and can be derived by removing the drinking water
intake (DI) term.

When using noncancer effects as the critical endpoint, the criteria reflect an assessment of a “no-effect”
level. Criteria for non-carcinogenic pollutants are calculated through an equation that relies on
pollutant-specific and general risk-assessment values for each parameter. A simplified version of this
equation is provided in Figure 2 below.

¥ EPA’s methodology recognizes that states and tribes have the flexibility to adopt human health criteria within a risk level
range of 1 X 10° to 1 X 10™ as long as highly exposed populations would be protected at a minimum of 1X 107 risk level
{Le., there is a 1:10,000 risk of getting cancer).
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Figure 2. Simplified version of the equation used by the Tribe in deriving the human health critenia for
non-carcinogens.

AWQC= RfDeRSCe (BW)
[DI + (FCR o BAF)]
where:
AWQC = Ambient Water Quality Criterion (milligrams per liter)
RID = Reference dose for noncancer effects (milligrams per
kilogram per day)
RSC = Relative source contribution factor to account for non-
water sources of exposure (unit less)
BW = Human body weight (kilograms)
DI = Dmnnking water intake (liters per day)
FCR - Fish Consumption Rate (kilograms per day)
BAF = Bioaccumulation factor (liters per kilogram)

*Note that criteria calculations for organism only criteria are not shown and can be derived by removing the drinking water
intake (DI) term.

The Trbe’s new and revised criteria were derived using the following input variables:

RiD: Most of values the Tribe used were values recommended by EPA in the 2002 and 2003
CWA § 304(a) criteria recommendations.”™ ' Alternative values used by the Tribe will be
discussed in more detail when EPA reviews specific human health criteria.

RSC: Most of the values the Tribe used were values recommended by EPA in the 2002 and
2003 CWA § 304(a) criteria recommendations.'™'” Alternative values used by the Tribe will be
discussed in more detail when EPA reviews specific human health critena.

BW: 70 lcih:ug;ramsls (value recommended by EPA).

DI: 4 liters per day (value reflects a subsistence lifestyle; EPA’s review of the tribal value is
presented below in section C).

" See: EPA. 2002. National Recommended Water Ouality Criteria 2002 — Human Health Criteria Calculation Matrix. US.
Environmental Protection Agency, Office of Water, Washingion, D.C. EPA 822-R-02-012. Available ar:
hitp:/'www.epa.gov walerscience’criteria ' wgctablehh _cale matrix.pdf.
1> See: EPA_2003. National Recommended Water Quality Criteria for the Proiection of Human Health. US.
Environmenial Protection Agency, Office of Water. Washingion, D.C. Federal Register, Volume: 68, Issue: 250, Page:
75507 (68 FR 75507), December 31, 2003. Available at: hitp: www.epa. cov fedresie EPA-WATER 2003 December Day-
31/w32211 htm
1 See: EPA. 2002. National Recommended Water Quality Criteria 2002 — Human Health Criteria Calculation Matrix. U.S.
Environmental Protection Agency, Office of Water. Washington, D.C. EPA 822-R-02-012. Available at:
hitp:/'www.epa soviwaterscience’criteria’ wactable’hh cale matrix pdf
1" See: EPA. 2003. National Recommended Water Quality Criteria for the Protection of Human Health. U.S. Environmental
Protection Acency, Office of Water, Washington D.C. Federal Register, Volume: 68, Issue: 230, Page: 75507 (68 FR
75507), December 31, 2003. Available at- hitp:/'www epa gov/ fedrostr EPA-WATER 2003/ December Day-3L'w3221 | him.
'8 EPA. 2000. Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health. U.S.
Environmental Protection Agency, Office of Water, Washington. D.C. EPA 822-B-00-004. Pages 4-18 to 4-19.
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FCR: 865 grams per day (value reflects a subsistence lifestyle; EPA’s review of the tribal value
is presented below in section C).

BAF: Most of the values the Tribe used were values recommended by EPA in the 2002 and
2003 CWA § 304(a) criteria recommendations. Alternative values used by the Tribe will be
discussed in more detail when EPA reviews specific human health criteria.

Cancer risk level: 1 x 10™ (value recommended by EPA)
CSF: values provide in EPA’s Integrated Risk Information System (IRIS).

Further information regarding each of these variables is available in EPA’s 2000 Human Health
Methodology.

C. EPA’s Review of Fish Consumption Rate and Drinking Water Intake

As described above, the Tribe calculated its human health criteria using several exposure and risk
variables, and determined a risk level it deemed acceptable while still protecting the use — in this case,
the level of protection provided to consumers of organisms and water taken from the tribal waters to
which the criteria apply.

The regulatjoi&s at 40 CFR § 131.11(a) provide that new or revised criteria “must be based on sound
scientific rationale and must contain sufficient parameters or constituents to protect designated uses.”
However, at the same time, EPA may not disapprove water quality criteria that are more stringent than
EPA’s CWA section 304(a) criteria solely on the grounds that the proposed criteria are too stringent.'”
While all criteria must be “developed based on scientifically defensible methods,” a state or tribe need
not justify its policy decision to develop criteria based on stated goals that differ from those underlying
EPA’s §ﬂ04{a} recommendations and that, therefore, result in the calculation of more stringent criteria
values.”

Thus, for the Tribe's criteria that are more stringent than the 304(a) recommendations, EPA evaluated
the criteria under the CWA as follows:

e First, EPA acknowledged the Tribe’s decision to ensure that its water quality is sufficient to
support traditional subsistence practices. Specifically, EPA acknowledged that the selection of
the objective to be protected by the criterion is a question of Spokane tribal policy. More
generally, EPA noted that the CWA does not require a state or tribe to justify its decision to
protect a particular use by establishing that a sufficient number of persons will participate in that
use. Neither did the Tribe purport to justify its policy objectives by reference to the number of
persons who currently rely on tribal waters for subsistence purposes.

s Second, EPA evaluated the scientific defensibility of the assumptions and methodology the Trnibe
used in deriving criteria to protect its water quality goals. including the derivation of fish

' EPA’s established interpretation of its regulations reflects that they must be understood consistent with the statutory limits
on EPA’s review authority under the CWA. See 56 FR 64885-6 (1991) (recognizing, in light of CWA § 510, that EPA “may
not disapprove either Tribal or State standards solely on the grounds that the standard 1s too stringent™).

14
20



consumption and drinking water rates characteristic of the Spokane Tribe’s subsistence
traditions.

e Third, EPA evaluated whether the Tribe’s criteria are sufficient to protect not only 304(a)
fishable/swimmable goals, but also the Tribe’s goal that tribal water quality be sufficient to
support the traditional subsistence lifestyle.

As stated above, the Tribe generally relied on EPA’s 2000 Human Health Methodology to derive human
health cnitenia. The Tribe applied that methodology using EPA recommended default values, except for
the specific variables for the specific pollutants discussed in Section V.D.3, 4 and 5 (below).

The 2000 Human Health Methodology allows states and tribes flexibility by providing scientifically
valid options for developing criteria based on local or regional fish consumption rates. The 2000
Human Health Methodology suggests the following preference hierarchy for the data to be used in
determining fish consumption rates: (1) local data. (2) data reflecting similar geography/population
groups, (3) data from national surveys, and (4) EPA’s default intake rates.

Traditional Lifestyle Studies

To implement its policy choice to develop water quality standards that protect traditional subsistence
practices, the Tribe determined fish and drinking water consumption rates corresponding to traditional
diet and cultural practices specific to the Spokane Reservation, using sources that were summarized as
part of an exposure assessment,”' as confirmed by traditional knowledge obtained from tribal members.

According to those sources, the Reservation is located at the confluence of the Spokane and Columbia
Rivers. It is an arid region that is fairly pristine and undeveloped. It currently provides enough
resources for some members to continue a traditional subsistence dietary lifestyle, and for all members
to obtain traditional foods. The traditional lifestyle is governed by the seasons. Hunting, fishing, and
gathering support nutritional, cultural, spiritual. and medicinal needs of the tribal members. Among
families engaged in a subsistence lifestyle, the family members work in the field on a regular basis to
keep the extended family unit stocked with a wide variety of plants and wildlife. While in the field, a
subsistence consumer lives off the land by consuming surface and spring water, fish. wild plants and
wildlife. In addition to time spent in hunting, fishing. or gathering, time is spent cleaning, processing.
and preserving hides, drying vegetal food or medicines. and making a wide variety of items. A
subsistence lifestyle (except for infants) involves participating in daily sweat lodge throughout the year.
Based on these activities, the caloric needs of a tribal member range from 2,000 to 4,000 kilocalories
(kcal) per day for adult males, depending on the level of activity, with 2,500 to 3,000 kcal representing a
moderately active traditional outdoor lifestyle for tribal members.

Tribal Fish Consumption Rate

The Tribe uses a fish consumption rate of 865 g/d. The article by Harper et al. reviewed studies of the
mid-Columbia River Indians and found that the original Spokane diet was based on salmon and included
large and small game, roots, berries, and other plants. One study indicated that traditionally, 45% of the
native Columbia Plateau dietary calonies came from fish and game, with higher estimates for upriver
tribes such as the Spokane Tribe.” Another study found that the most robust estimate of the salmon

*! Harper, B.L., Flett B., Harris S., Abeyia C., Kirschner F. 2002. TheSpokane Tribe s Multipathway Subsistence Exposure
Scenario and Screening Level RME. Society for Risk analysis. Risk Analysis Vol. 22. No. 3.

2 Hunne, E.S. 1990. Nch 'i-Wana, The Big River: Mid-Columbia Indians and Their Land. Seattle, WA: University of
Washington Press.
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intake by the Spokane Tribe was the “Walker estimate” of approximately 1,200 pounds per year.™

which translates to approximately 1,492 g/d.** The Harper article concluded that this consumption rate
would translate to 2,566 kcal/day from consumption of fish in estuaries (prior to migration).” The
Harper article stated that the caloric content of salmon was reduced by about 1/3 after migrating to the
Spokane area, resulting in approximately 1,600 kcal/day from fish (2.566 X 0.64).

The Harper article next sought to estimate an appropriate high fish diet for a tribal member practicing a
traditional lifestyle today, as opposed to the estimate of historical consumption discussed above. The
authors assumed that approximately 80 percent of a traditional diet today would be similar to a historical
native diet. Based on this assumption caloric intake from fish would be approximately 1,300 kcal/d (0.8
= 1.600 kcalfda}r}.zﬁ Furthermore, due to the construction of the Grand Coulee Dam. the anadromous
fish runs have been destroyed. so there has been a shift in diet to Kokanee (land-locked sockeye
salmon), Dolly varden, rainbow trout, whitefish, mussels, crayfish, and other species. The authors
assumed a caloric content for sockeye salmon of 400 kcal/275 g. This would translate into a fish
consumption rate of approximately 890 g/d, in order to maintain the caloric intake characteristic of a
traditional subsistence lifestyle, given the fish currently available (1,300 kcal/d = 275g/400kcal).

Based on all of the above factors, as well as interviews with tribal members, Harper et al. estimated that
a fish consumption rate of 885 g/d would be the realistic high fish consumption rate for the Spokane
Tribe. The Tribe's proposed criteria are based on a fish consumption rate of 865 g/d, which is slightly
lower than this estimated “high™ rate, and well within the accuracy of the estimation methodology.

Tribal Drinking Water

The Tribe’s criteria are also based on a drinking water intake rate of 4 L/d. The drinking water intake
rate (DI) for the Confederated Tribes of the Umatilla Indian Reservation (CTUIR), 3 L/d for adults, was
used as a starting point to determine the drinking water intake rate for the Spokane Tribe since the
CTUIR reservation is also located in an and region, and the DI was based on the water intake needs of a
person engaged in the traditional lifestyle.”” The CTUIR rate estimates an average intake rate based on
interviews with CTUIR tribal members. The CTUIR intake rate is based on using 1L of water
consumed at the home, 1L of water consumed from home to worksite, and 1L of water consumed at the
worksite (i.e., field where tribal member live off the land and consume surface and spring water). In
addition to the above activities, the traditional lifestyle for a Spokane Tribal member includes daily use
of a sweat lodge for several hours. The Harper article estimated that an additional 1 L of water is
needed to re-hydrate after using the sweat lodge, resulting in the assumed intake rate of 4 L/day.

SUMMARY

As discussed above, the Tribe’s estimates of the fish consumption and water intake rates for a traditional
subsistence lifestyle were based on (1) open peer-reviewed literature, (2) ethnographic documents and
reports concerning traditional lifestyles and practices, and (3) confirmatory statements from tribally

= Scholz, A, O’Laughlin, K., Geist, D., Peone, D., Uehara, J.. Fileds, L., Kleist, T.. Zozaya, 1., Peone, T.. and Teesatuskie,
K.. 1985. Compilation of Information on Sal mon and Steelhead Total Run Size. Catch, and Hvdropower Related Losses in
the Upper Columbia River Basin, Above Grand Coulee Dam. Fisheries Technical Report No. 2., Upper Columbian United
Tribes Fisheries Center. Cheney, W A:Eastern Washington University Department of Biology.

= 1,200 Ibiyr X 454 g/Tb = 365.24 days/yr.

~ Harperetal., p 518.

** The authors also tried to approximate the historic dietary balance which found that approximately 45% of caloric intake
was from fish. and concluded that. based on a calorie intake of 2,500 to 3,000 kcal'day. this provided further suppon for a
fish consumption intake rate of approximately 1,300 kcal'd.

= Harris. 5.G. and Harper, B.L. 1997. A native American Exposure Scenario. Risk Anafysis, 17: 789 — T85.
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recognized cultural experts whose expertise derives from their traditional environmental knowledge.
EPA concludes the FCR used by the tribe corresponds to obtaining approximately 2.000 to 4,000
kcal/day under subsistence conditions, around tribal lands. EPA also concludes that this estimate of
caloric input could correspond to physiological needs while undertaking the subsistence lifestyle
described. Finally, historical and ethnographic reports corroborate that the subsistence lifestyle
described accurately corresponds to the traditional practices of the Spokane Tribe. EPA also believes a
drinking water intake of 4L/d could be representative of the subsistence lifestyle in an arid environment
with daily sweat lodge use.

D. EPA Action on New and Revised Human Health Criteria

1. EPA Approval Action on 160 Revised Human Health Criteria

The Tribe has developed and adopted 160 human health criteria using EPA’s 2000 Human Health
methodology, a fish consumption rate of 865 g/d, a drinking water intake of 4 L/d, and values for RfD.
RSC, BW, BAF, CSF and risk level that are consistent with the default values that EPA utilized in
deriving its national CWA § 304(a) human health criteria guidance values. The following table contains
the 160 human health criteria:

Table 1: Human Health Criteria for Toxics (ng/L)

Compound Carcinagen? Water & Organisms
Organisms Only

Acenaphthene n 1.97E+01 20lE+0]
Acrolein n 3. 73E-DD F.ETELOO
Acrylonitrile n 4 I3E-03 3.00E-03
Aldrin fe) ¥ 1 O02E-06 I.02E-06
Anthracene n | ZOIE+02 S.09E+02
Arsenic (h) n | 9.51E-04 LOSE-03
Benz(ajanthracene ¥ | 3.2E-04 37E-04
Ben-ene ¥ 2.84E-01 5.37E-01
Benzidine ¥ 3.82E-06 4.02E-06
Benzola)pyrene ¥ J.2E-04 J.7E-04
3.4-Ben-o(b)fluoranthene ¥ 3 2E-4 3.7E-(4
Benzotkjfluoranthene ¥ J2E-04 3. TE-4
alpha BHC ¥ 9. 54E-03 9.88E-03
beta BHC ¥ 3 34E-04 J46E-04
Bis(2-chloroethyl) Ether ¥ 6.38E-03 LOTE-02
Bis(2-chloroisapropvl) Ether n 4 36E+02 1 31E+03
Bis(2-chloromethyl)ether ¥ 7.00E-05 S 84E-04
Bis(2-ethylhexyl)phthalate ¥ 4 29E.02 4. 45E-02
Bromoform ¥ 22E+00 2 7IE+00
Buryvlbenzyl phihalate n STE+0] I QIE+D]
Carbon tetrachloride ¥ 2.66E-02 JE02 |
Chloredibromomethane ¥ I15E-01 2 57TE-01
Chioroform ¥ I 38E+D0 134E+00
2-Chloronaphthalene n 3 I3E+01 J.20E+01
2-Chlorophenol n 2 2E+00 JO02E+00

23




Compound Carcinogen? Water & Organisms
Organisms Only
Chrysene ¥ 3. 20E-04 3. 70E-04
4.4-DDD ¥ 6. 29E-06 6.29E-06
4.4-DDE ¥ 444E.06 4 44E-06
4.4-DDT ¥ 444E06 444E-06
Dibenzia, hjanthracene ¥ 3. 20E-04 3. TOE-04
Dibutyl phthalate n S.64E+01 9.09E+01
1,3-(m)Dichlorobenzene n 1L.S8OE+01 1.95E+01
3,3-Dichlorobenzidine ¥ J.68E-04 3. T6E-04
Dichlorobromomethane ¥ 1L36E-01 J.48E-01
1.2-Dichloroethane ¥ 1.33E-01 741E-01
2.4-Dichlorophenol n J36E+00 J.96E+00
1.2-Dichlorapropane n 1 40E-01 2.97E-01
Dieldrin (e} ¥ 1.08E-06 1.08E-06
Diethyl phthalate n 8.34E+02 8.87E+02
2.4-Dimethylphenol n 1L.64E+01 L73E+01
Dimethyvl phthalaie n 1.99E+04 2.25E+4
2.4-Dinitrophenol n 2.64E+01 LOSE+02
2,4-Dinitotoluene ¥ J.O6E-02 8. 78E-02
2,3, 7.8-TCDD (Dioxin) ¥ 1.04E-10 LO4E-10
12-Diphenvlhydrazine ¥ J43E-03 4.06E-03
¥illoha Endosulfan " 1.77E+00 1.S0E+00
beta Endosulfan n  77E+ 1 SOE+00
Endosulfan sulfate n [ 77E+00 LSOE-00
Endrin aldehyde n 8 11E0 J2EQ
Fluoranthene n 2. 80E-+-00 2 81E+00
Fluorene n 9 33E+01 1.OSE02
Heptachlor ¥ 1 60E-06 1.61E-06
Heptachlor epoxide ¥ T 94E-07 T94E-07
Hexachlorobenzene ¥ 3.82E-06 J82E-06
Hexachlorobutadiene ¥ 1. 40E-01 3. 73E-01
Hexachloroethane ¥ 6. 32E-02 6.63E-02
Indenofl,2,3-cdjpyrene ¥ 3. 20E-04 3. TOE-14
ophorone ¥y 9.46E+00 1L94E+0
Methyl bromide n 1.35E+01 J.02E+01
2-Methyl-4,6-Dinitrophenol n J12E+00 S T4E+D0
Methyvlene chloride ¥ 1 95E+00 1. 20E+01
Nickel n 3 I4E+0] J44E+H0]
Nitrobenzene n 3 3BE+00 1.40E+01
N-Nitrosodimethylamine ¥y 3 4IE-04 6. 10E-02
N-Nitrosodi-n-propylamine ¥ 201E-03 LOZE-02
N-Nitrosodiphenvlamine ¥ 1 I7E-01 I 2IE-0F
N-Nitrosopvrrolidine ¥ §.24E-03 7OIE-O]
PCB Total ¥ 1 30E-06 1. 30E-06
Pentachlorobenzene n J.04E-02 J.05E-02
Pentachlorophenol ¥y 4 32E-02 6.13E-02
Phenol n S.06E+03 JATE+4
Pyrene n TOIE+04 8.09E+01




Compound Carcinogen? Water & Organisms
____Organisms Only

Selenium (NTSW(QS) n ! 4 29E+01 S43E+01
1.1,2.2-Tetrachloroethane y | 420802 S09E02 |
Terrachloroethylene ¥ TSE02 6.65E-02
Taxaphene ¥ S 61E-06 JOZED8 |
1,1,2-Trichloroethane ¥ 1.56E-01 3.15E-01
Trichloroethylene ¥ 4. 22E01 6.06E-01

2 4.6-Trichlorophenol ¥ 4. 76E-02 4.90E-02

Zinc n 4.70E+02 5.I7E+02

EPA Action
In accordance with its CWA, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the Tribe’s
revised human health toxic criteria for the 160 human health criteria listed in Table 1 above.

EPA Rationale

EPA’s WQS regulations at 40 CFR Part 131 require that criteria protect the designated uses. As noted
previously, the Tribe’s human health criteria apply to all waters on the reservation, including those
protected for fishing, water supply, and recreation uses and, thus, must be established at a level that will
protect those uses. Therefore, EPA must evaluate whether the criteria protect the Tribe’s human health
uses.

EPA’s 2000 Human Health Methodology provides guidance for deriving human health criteria for toxic
pollutants. For each variable used in the criteria calculation, EPA provides a “national default value™
and guidance on specific adjustments that may be necessary to reflect local conditions and/or protect
identifiable subpopulations. As part of evaluating whether the Tribe’s criteria protect the designated
uses, EPA looked at the input values used by the Tribe and whether there was Trnibal-specific
information relative to each value that should be considered in the review. When calculating the criteria
in Table 1, the Tribe used EPA’s national default values for all inputs except the FCR and DI. As
discussed above, EPA has found that the Tribe has appropriately considered local and regional data.
(relevant to an objective that was within the Tribe’s policy discretion to protect) when selecting input
variables for the FCR and DI.

The 2000 Methodology document provides an extensive technical basis and justification as to how
EPA’s recommended human health criteria and methodology adequately protect human health uses. The
Tribe’s human health criteria identified in Table 1 were developed consistent with these
recommendations, therefore, EPA has determined that these criteria protect human health uses in
accordance with 40 CFR § 131.11(a)1).

In any future updates the Tribe makes to its human health criteria, EPA recommends the Tribe consider
using an RSC value of 0.2, or an appropriate alternative up to 0.8, rather than 1 when calculating non-
carcinogen criteria.

2. EPA Disapproval of the Deletion of Asbestos Human Health Criterion

In 2003, the Tribe adopted an asbestos criterion (7 MFL) for the protection of human health into Table 1
of their water quality standards. The water quality standards specifically state that the critena in Table 1
are for the protection of human health. Additionally, the Tribe adopted the same asbestos criterion

(7 MF/L) into Table 2 of their water quality standards for the protection of primary contact ceremonial
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uses. Many of the criteria in Table 2 are higher than the concentrations necessary to protect human
health so it is not clear that the criteria in Table 2 were established to protect human health. In the 2010
water quality standards revision, the Tribe removed the water and organisms human health criterion for
asbestos (7 MF/L) from Section 6, Table 1 of their water quality standards. However, the asbestos
criterion in Table 2 was retained.

EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s removal of the water and organisms human health toxic criteria for asbestos from Table 1 of
the Tribe's water quality standards.

EPA Rationale

As discussed previously, for human health protection, EPA recommends that states and tribes apply
human health criteria for toxics to all waters with designated uses providing for public water supply
protection (and therefore a potential water consumption exposure route), recreation, and/or aquatic hife
protection (and therefore a potential fish consumption route). Asbestos is a priority pollutant and EPA’s
304(a) recommendation for the protection of human health (water and organisms) is 7 MF/L.

While the Tribe has retained an asbestos criterion in Table 2. it is not clear that Table 2 criteria are
intended to protect human health or aquatic life. Given the lack of clarity of the intended level of
protection in Table 2, EPA does not view this Table as providing the same level of protection for human
health as Table 1.

The Tribe has ngéprovided any rationale to show that removing the asbestos criterion from Table 1will
still result in the protection of human health; therefore, EPA is disapproving the removal of the human
health (water and organism) asbestos criterion from Table 1.

Remedy to Address EPA Disapproval

To address this disapproval, the Tribe must adopt human health criteria that are based on a sound
scientific rationale and protect human health uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

e Adopt EPA’s 304(a) recommendation for human health (water and organisms) of 7 MF/L into
Table 1.

* Provide a sound scientific rationale to establish that an asbestos criterion is not necessary for the
protection of human health uses.

e Develop an alternative human health criterion for the consumption of water and organisms and
provide a sound scientific justification to establish that it is protective of human health uses.

3. EPA Disapproval Action for Dichlorodiflouromethane Human Health Criteria
The Tribe revised their human health criteria for dichlorodifluoromethane to the following:

Table 2. Human Health for Toxic Pollutants (ng/L)

Compound Carcinogen? Water & Organisms
Organisms Only
Dichlorodiflouromethane | n | L93E+03 | 432E+03




EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s revised human health toxic criteria for the dichlorodifluoromethane human health criteria
listed in Table 2 above.

EPA Rationale

EPA’s WQS regulations at 40 CFR Part 131 require that criteria protect the designated uses. As noted
previously, the Tribe’s human health criteria apply to all waters on the reservation, including those
protected for fishing, water supply and recreational uses and thus must be established at a level that will
protect those uses. Therefore, EPA must evaluate whether the criteria protect the Tribe’s human health
USEs.

The Tribe used EPA’s 2000 Human Health Methodology to develop the human health criteria for
dichlorodifluoromethane. As part of evaluating whether the Tribe’s criteria protect the designated uses,
EPA looked at the input values used by the Tribe and whether there was adequate scientific information
to support the use of each value.

For dichlorodifluoromethane the Tribe used the equations for non-carcinogens to develop the human
health criteria. The following variables were used:

RfD = 0.2 mg'kg/d RSC=1 BW= T0kg
DI= 4L4d FCR = 865 g/d BAF=3.75L/kg

The values the Tribe used for RfD, BW, DI, FCR are consistent with EPA recommendations.

The Tribe has not provided any scientific information to support the use of the non-carcinogen
equations, or for the values used for the BAF or RSC. Additionally, in EPA’s Ambient Water Quality
for Halomethanes (EPA 44(0/5-80-051, October 1980) dichlorodifluoromethane was treated as a
carcinogen.

Criteria must be based on sound scientific rationale and contain sufficient parameters or constituents to
protect designated uses. The Tribe has not provided supporting documentation to show that the values
used for the RSC and BAF are based on sound science and will be protective of human health or if using
the non-carcinogen equation is appropriate. Therefore, EPA is disapproving the human health criteria
for dichlorodifluoromethane.

Remedies to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt human health criteria that are based on a sound
scientific rationale and protect human health uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

s EPA has not developed human health criteria for dichlorodifluoromethane using the 2000 Human
Health Methodology. For a pollutant for which EPA has published a recommended Section 304(a)
water quality criterion based on the 1980 Methodology and for which EPA has not promulgated a
Maximum Contaminant Level Goal™® (MCLG), EPA recognizes the current Section 304(a) water

* The MCLG is the level of a contaminant in drinking water below which there is no known or expected risk to health. EPA
does not recommend vsing MCLs which are set as close to MCLGs as feasible using the best available treatment technology
and 1aking cost into consideration.
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quality criterion (see 65 FR 66450). Therefore, the Tribe may use EPA’s 1980 human health criteria
developed in October 1980 (Ambient Water Quality Criteria for Halomethanes, EPA 440/5-80-051).

e Resubmit the previously adopted human health criteria with a sound scientific rationale to establish
that the use of the non carcinogen equation and the application of the input values are protective of
human health uses.

4. EPA Disapproval Action for Mercury Human Health Criteria
The Tribe revised their human health criteria for mercury to the following:

Table 3. Human Health for Toxic Pollutants (ug/L)

Compound Carcinogen? Warer & Organisms
iy e
Mercury | n | 1IE-03 | LIE-03

EPA Action
In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s revised human health toxic criteria for mercury listed in Table 3 above.

EPA Rationale

EPA’s WQS regulations at 40 CFR Part 131 require that criteria protect the designated uses. As noted
previously. the Tribe’s human health criteria apply to all waters on the reservation, including those
protected for fishing, water supply and recreational uses and thus must be established at a level that will
protect those uses. Therefore, EPA must evaluate whether the criteria protect the Tribe’s human health
uses.

The Tribe used EPA’s 2000 Human Health Methodology to develop the human health criteria for
mercury. As part of evaluating whether the Tribe’s criteria protect the designated uses, EPA looked at
the input values used by the Tribe and whether there was adequate scientific information to support the
use of each value.

For mercury, the Tribe used the equations for non-carcinogens to develop the human health critena. The
following variables were used:

RD = 0.0001 mg/kg/d RSC=1 BW = 70kg
DI= 4L/d FCR = 865 g/d BAF = 7343 L/kg

The values the Tnbe used for RfD, BW, DI, FCR are consistent with EPA recommendations.

The BAF value is the Practical Bioconcentration Factor (PBCF, weighted 31=mge} used to develop
human health criteria for mercury in California waters (see 62 FR 421.}9]__-; The value used is based on
a weighted average of the amount of fish eaten from fresh waters, estuarine-coastal waters, and open
oceans.

* The PCBFs were derived in 1980 and are: 5500 for fresh water, 3765 for estuarine-coastal waters, and 9000 for open
oceans (see pages C-100-1 of Ambient Water Quality Criteria for Mercury (EPA 440/5-80-058)). A weighted average is
calculated to take into account the average consumption from the three waters.
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EPA’s current 304(a) guidance recommends methylmercury be expressed as a fish tissue concentration.
It was calculated using the criterion equation in the 2000 Human Health Methodology. The equation
was rearranged to result in a protective concentration in fish tissue rather than water (see Water Quality
Criterion for the Protection of Human Health: Methylmercury, EPA-823-R-01-001, January 2001).

The Tribe may adopt a water column number for mercury, however, the criteria must be based on sound
scientific rationale and contain sufficient parameters or constituents to protect designated uses. The
Tribe’s submission lacked supporting documentation to show that the values used for the RSC and BCF
are based on sound science and will be protective of human health. For example, the Tribe has not
provided information to show that the PBCF on tribal land is similar to that of California. Therefore,
EPA is disapproving the human health criteria for mercury.

Remedies to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt human health criteria that are based on a sound
scientific rationale and protect human health uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

« EPA used the 2000 Human Health Methodology to develop a 304(a) criterion for methylmercury
and expressed the criterion as a fish tissue value (mg/kg). The Tribe may adopt EPA’s current
304(a) recommendation for methvilmercury fish tissue (as modified by the Tribal fish consumption
rate). and implement it without water column translation: or adopt a water celumn concentration,
using the translation methodologies outlined in section 3.1.3.1 of EPA’s Guidance for Implementing
the January 2001 Methylmercury Water Quality Criterion (EPA 823-R-10-001, April 2010):; or use a
combination of the above two approaches. For example, the Tribe could adopt a fish tissue criterion
and implement it without water column translation in some waters and with water column translation
in other waters.

Site specific data for translating the fish tissue criterion to water column concentration, where
needed, will take time to collect. Therefore, the Tribe should consider retaining their existing water
column criteria (or adopting an updated water column criterion which reflects their new fish
consumption rate), on a temporary basis, particularly for waters where there is a relatively high
direct water input of mercury. In such a case where the tribe has retained the existing water column
criteria, permits include both a limit based on the numeric water column criterion and other
requirements based on the fish tissue criterion (see Chapter 7 of EPA’s Guidance for Implementing
the January 2001 Methvimercury Water Quality Criterion).

e Resubmit the previously adopted human health criteria with a sound scientific rationale to establish
that the application of input values is protective of human health uses.

5. EPA Disapproval Action of 45 New and Revised Human Health Criteria

The Tribe has developed and adopted 45 human health criteria using EPA’s 2000 Human Health
methodology, a fish consumption rate of 865 g/d, a drinking water intake of 4 L/d, and values for BW,
CSF, and risk level that are consistent with the default values that EPA used in deriving its national
CWA § 304(a) human health criteria guidance values. However, the Tribe used values for the RfD.
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RSC, and/or BAF(BCF) that were not consistent with the default values that EPA used in deniving its
national CWA § 304(a) human health criteria guidance values, and the Tribe did not explain how these
values were derived. The following table contains these 45 human health criteria:

Table 4. Human Health for Toxic Pollutants(ug/L)

Compound Carcinogen? Water & Organisms
w Only
Antimaony n S.7T6E-D 3. 24E+01
| gamma BHC ¥ 45304 4. 69E-04
Chlordane ¥ 4 41E-(16 4.41E-06
Chlorobenzene n 1 O8E+02 I.57E+02
Cyanide n 2.88E+02 I.62E+03
1.2-{e)Dichlorobenzene n 1.21E+02 I.31E+(02
1. 4-fp) Dichlorobenzene n 1.80E+0] I.95E+01
1,2-trans-Dichloroethylene n 2.61E+02 1.OZE+03
1. 1-Dichloroethylene ¥ [.32E-02 241E-02
1, 3-Dichloropropylene n I.72E+00 1.27E+01
Endrin n 6.1 1E-(03 6.12E-03
Ethylbenzene n {.92E+02 2 I6E+02
Hexachlorocvclopentadiene n 6.32E+0] I 31E+02
Thallium n 4 45E-02 462E-02
2= | Toluene n I D6E-03 I 51E+03
o | 1.2,4-Trichlorobenzene n 6.82E+00 7 10E+{N
-+ | Vinyl chioride ¥ S.03E-01 3. 98E+00
Cadmium n 8 7IE-00 ——
Chilorine n 1. 73E+03 -
Chlerpyrifos n 5.25E+01 -
Chromium IIT n 263E+-04 -
Chromium VI n 5.25E+01 -
Copper n 1.21E+01 1.2IE+(01
Methoxychlor n 1.63E+00 1L69E+00
Tributyltin n 1.73E-03 I.73E-03

EPA Action
In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe's revised human health toxic criteria for the 45 human health criteria listed in Table 4 above.

EPA Rationale

EPA’s WQS regulations at 40 CFR Part 131 require that criteria protect the designated uses. As noted
previously, the Tribe’s human health criteria apply to all waters on the reservation, including those
protected for fishing, water supply. and recreational uses and. thus, must be established at a level that
will protect those uses. Therefore, EPA must evaluate whether the criteria protect the Tribe’s human
health uses.

As part of evaluating whether the Tribe’s criteria protect the designated uses, EPA looked at the input
values used by the Tribe and whether there was Tribal-specific information relative to each value that
should be considered in the review. The Tribe used some of the EPA’s “national default values™ but
EPA found that the Tribe did not appropriately consider data in selecting some input variables for use in
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deriving the criteria identified in Table 4 above. Specifically, the Tribe used input variables for the RfD,
RSC, CSF and BAF without providing sufficient scientific support for the values used.
The following tables show the input values that the Tribe used and the values that EPA recommends.

Table 5: CSF Value Used in Developing Human Health Criteria

CSF
Compound EP4 Value Used
recommended by Tribe
value

Chlordane 0.35 1.3

 gamma BHC (Lindane) See Footnote | 1.3
1,1-Dichloroethylene See Foomote 1 0.6
1.3-Dichloropropylene 0.1 Not used, see fooinote 2
Vinyl chloride 1.4 0.0174
1. The Tribe calculaied gamma BHC and 1.1 dichlorethylene using the carcinogen
equations, however these parameiers are non-carcinogens, therefore a CSF value is not
used when developing the criteria.
2. The Tribe calculated 1.3-Dichloroprpylene using the non-carcinogen equations. The
parameter is a carcinogen and the equations for carcinogens should have been used w
calculate the criteria.

Table 6: RfD Value Used in Developing Human Health Criteria

RfD
Compound EP4 Value Used
recommended by Tribe
vizlie

| gamma BHC (Lindane) 0.0047 No value used
1,1-Dichloroethylene 0.03 No value used
1.3-Dichloropropylene See Foomote 1 0.0003
Hexachlorocvelopentadiene 0.006 0.007
Chlorpyrifos See Fooinoie 2 0.003
Copper See Foomote 2 0.15
Cvanide 0.0006 0.02
Toluene 0.08 0.2
1. 1,3 dichloropropylene is a carcinogen therefore an RfD is not used when calculating
the criterion.
2. Data is not available to calculate an RD.
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Table 7: RSC value Used in Developing Human Health Criteria

RSC
EPA
Compound recommended | Value Used
value by Tribe
Antimony 0.4 1
| gamma BHC (Lindane) 02-08 1
Chlorobenzene 0.2 1
Cvanide 0.2 1
1,2-(o)Dichlorobenzene 0.2 1
1.4-(p)Dichlorobenzene 0.2 1
1,2-trans-Dichloroethyvlene 0.2 1
1.1-dichloroethylene 0.2 1
Endrin (e) 0.2 1
Ethyvlbenzene 0.2 1
Hexachlorocvelopentadiene 0.2 1
Thallium 0.2 1
Toluene 0.2 1
1.2, 4-Trichlorobenzene 0.2 1
Cadmium 0.25' 1
Chlorine 02 1
Chlorpyrifos 02 1
Chromium IT1 0.2 1
Chromium VI 02 1
Copper 0.2 1
Methoxychlor 0.2 1
Tributyltin 0.2 1

1. RSC is based on the RSC used to develop the cadmium drinking water MCLG.

Table 8: BAF Used in Developing Human Health Criteria

BAF
EPA
Compound recommended Value Used

value by Tribe
Cadmium See Footnote 1 0
Chlorine See Footmote 1 0
Chlorpyrifos See Footnote 1 0
Chromium IT1 See Footmote 1 i]
Chromium VI See Foomote | 0
Copper See Foomote 1 0
Methoxvehlor See Foomote 2 240
Tributyltin See Footnote | 14000

trophic level 4.

1. EPA does not have data to form a basis for a recommendation and the tribe has noi
provided any information to support the values used.
2. 8,963 L'ke for tropic level 2, 8860 L/'ke for trophic level 3, and 9.001 L'kg for




The water quality standards regulations at 40 CFR § 131.11(a) state that new or revised criteria must be
based on a sound scientific rationale and contain sufficient parameters or constituents to protect
designated uses. To ensure the Tribe’s criteria are consistent with this requirement, EPA evaluated the
appropriateness of the variables used by the Tribe in deriving its criteria: specifically, whether the
variables were based on sound science and led to cniteria that would protect human health endpoints
consistent with the designated uses of tribal waters. The 2000 Human Health Methodology provides an
extensive technical basis and justification as to how EPA’s recommendations adequately protect human
health. Each of the criteria identified in Table 4 of the Tribe’s submission lacked the supporting
documentation to show that one or more of the variables (identified in Tables 5 through 8) used to
develop the cnitena are based on sound science and lead to criteria that are protective of human health
uses. Therefore, EPA is disapproving each of the human health criteria contained in Table 4.

Remedies to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt human health criteria that are based on a sound
scientific rationale and protect human health uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

e For the following parameters, the Tribe may revise the water and organisms and the organisms only
human health criteria by incorporating the input values recommended in EPA’s 304(a) guidance, as
shown below.

Antimony: RSC=04

Gamma BHC (Lindane): RiD = 0.0047, use non-carcinogen equations, RSC=0.2. or
an appropriate alterative up to 0.8

Chlordane: CSF=0.35

Chlorobenzene: RSC=02

Cyvanide: RfD =0.0006. RSC=0.2

1.2-(o)Dichlorobenzene: RSC=02

1,4-(p)Dichlorobenzene: RSC=0.2

1,2-trans-Dichloroethylene: RS5C=0.2

1,1-Dichloroethylene: RfD = 0.05, RSC = 0.2, use non-carcinogen equations

1.3-Dichlorpropylene CSF = 0.1, risk level = 1x10°, use carcinogen equations

Endrin: RSC=0.2

Ethylbenzene: RSC=10.2

Hexachlorocyclopentadiene: RfD = 0.006. RSC=0.2

Thallinm: RSC =02

Toluene: RfD=0.08, RSC=0.2

1,24 Trichlorobenzene: RSC=0.2

Vinyl chloride: CSF=14

s For the human health criteria associated with cadmium, copper, chromium I11, and chromium VI:
EPA is in the process of developing draft BAFs values for these parameters and expects to have

these drafis values available by the beginning of 2014. When these draft values are available, the
Tribe may use this information to update their HH criteria for these parameters.

s For the human health criteria associated with methoxychlor, the following BAFs may be used when
developing the human health criteria: 8.963 L/kg for trophic level 2, 8860 L/kg for trophic level 3.
and 9,001 L/kg for trophic level 4.
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e The Tribe may resubmit the previously adopted human health criteria for any of the 45 pollutants
listed in Table 4 with a sound scientific rationale to establish that the application of each input value
is protective of human health uses. Alternatively, the Tribe may re-evaluate any of the critena to
determine if the criterion is necessary for the protection of human health uses on the reservation.

VI. AQUATIC LIFE CRITERIA

A. EPA Action on Freshwater Acute and Chronic Aquatic Life Criteria for Ammonia

In the 2010 water quality standards adoption, the Tribe sought to correct mistakes for its aquatic life
ammonia criteria. The ammonia criteria were initially adopted into Table 1 of the Tribe’s water quality
standards in 2003. The ammonia values adopted in 2003 were expressed in pg/L (rather than mg/L) and two
footnotes were referenced (f and g) which provide the equations used to develop the values in the table
below. The 2003 values were:

Acute Chronic
Compound Carcinogen? (a) b Water & Organisms
Criteria Criteria Organisms Only

Ammonia (f, g n 24.1 415 e e
3

In the 2010 adoption the ammonia values are still expressed in ug/L but the following changes were
made (new language is underlined):

Acute Chronic
Compound Carcinogen?  (a) ®) Water &  Organisms
Criteri Criteri 0 = Only
Ammonia, unionized (f. g) n 24E+04 | 59E+03 ———a meaen
EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves the
Tribe’s revisions to the freshwater acute and chronic aquatic life ammonia criteria.

EPA Rationale

In 2003, the Tribe adopted the EPA’s 1999 304(a) recommendations for freshwater acute and chronic aquatic
life criteria for ammonia. The 1999 recommendations were the most recent 304(a) recommendation
when the Tribe adopted their water quality criteria. In 2003, the Tribe adopted the correct equations into
footnotes f and g, however. they incorrectly identified the metric associated with the criteria as pg/L rather
than mg/L.

The Tribe sought to correct this error in their 2010 water quality standards adoption. However, in trying
to correct the error several other errors were made, including the following:

(1) The form of ammonia was changed from total ammonia to un-ionized ammonia. This change
effectively increased the allowable amount of un-ionized ammonia (the more toxic form of
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ammonia) than was recommended by EPA’s 1999 304(a) recommendation. The Tribe did not
provide any scientific rationale to show that using the equations as un-ionized ammonia 1s
protective of aquatic life uses.

(2) The ammonia value in the table was changed to pg/L, however, using the equations in
footnotes fand g will provide a result mg/L. However, this is not stated anywhere in either
footnote f or g. so there is no indication that the result of the equations in f and g must be
multiplied by 1,000 in order to get a final result in pg/L. Therefore, simply changing the value in
Table 1 did not address the error the Tribe was trying to correct.

The equation for the chronic criterion in pg/L would be:

0.0577 2487 s Qs 1. 0.026 X (250T)Y)
({1+m,m_,§+ — s ) X(MIN (285, 1.45X 10 ) ) X 1000
The equation for the acute criterion in pg/L would be:

0.275 35
1:+107-204—pH ' ;4 gpH-7204

) X 1000

(3) The chronic ammonia value in Table 1 is in error and the chronic criterion should be 4.15
mg/L {or 4150 pg/L). The Tribe used the incorrect equation when trying to develop the criterion
value.

Furthermore on August 22, 2013 EPA published its revised recommended water quality criteria for
ammonia. The acute and chronic criteria are more stringent than the 1999 304(a) recommended criteria
due to the new toxicity data for freshwater molluscs that are very sensitive to ammonia.

In developing recommendations under § 304(a) of the CWA,, EPA bases its criteria on approximately the
5™ percentile genera for a given pollutant, which is often the four or five most sensitive genera.”’ Based
on the toxicity data, the most sensitive genera used to develop the new acute criterion recommendation
are freshwater molluscs. This stands in contrast to the 1999 304(a) recommendation where, in the
absence of the more recent mollusc data, the most sensitive genera used to develop the acute criterion
were fish, which now appear to be less sensitive to ammonia than freshwater molluscs.

Similarly, based on the available acquired chronic toxicity data, three of the four most sensitive genera
used to develop the 2013 recommended chronic criterion were freshwater molluscs. This stands in
contrast to the 1999 304(a) recommendation, where only one of the four most sensitive genera used to
develop the chronic criterion was a mollusc. The most important difference between the calculation of
the 2013 recommendations for chronic criteria and the 1999 304(a) recommendation is the more recent

* As per EPA’s Guidelines for Deriving Numerical National Water Quality Criteria for the Protection Of Aquatic
Organisms and Their Uses (PB85-227049, 1985), whenever there are 59 or greater GMAVSs in the acute criteria dataset, the
FAV is calculated using the four GMAVs which have cumulative probabilities closest to 0.035. In the draft 2009 update of the
acute water guality criteria for ammonia, the four GMAVs with cumulative probabilities closest to 0.05 are sensitivity rank 2-
5. If there are fewer than 59 GMAVSs, the four lowest GMAVs are used to calculate the FAV regardless of cumulative
probabilities.
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data for molluscs, particularly freshwater mussels which appear to be more sensitive to ammonia than
fish (Draft 2009 Update Aquatic Life Ambient Water Quality Criteria for Ammonia — Freshwater,
December 2009).

Freshwater mussels are widely distributed throughout Washington State (Freshwater Mussels of the
Pacific Northwest, Ethan Nedeau, Allan K. Smith, Jen Stone, U.S. Fish and Wildlife Service), and each
of the Tribe’s Class Uses (i.e., Class AA, Class A, and Lake Class) specifically protect molluscs and
Class AA waters also protect mussels. Given the wide distribution of freshwater mussels in Washington
State, the Tribe's protection of molluscs (and mussels), and toxicity data showing that freshwater
mulloscs are particularly sensitive to ammonia, there is not a sound scientific rationale demonstrating
that the Tribe’s submitted ammonia criteria protect the designated aquatic life uses. Therefore the
criteria are inconsistent with CWA § 303(c) and 40 CFR § 131.11.

Remedies to Address EPA’s Disapproval

To address this disapproval, the Tribe must adopt ammonia criteria that are based on a sound scientific
rationale and protect the Tribe’s designated aquatic life uses. There are several means by which the
Tribe may potentially accomplish this objective. They include:

e Revise the ammonia criteria to be consistent with EPA’s Aguatic Life Ambient Water Quality
Criteria for Ammonia — Freshwater, 2013 (EPA 822-R-13-001).

e Revise the apmonia critenia to ensure protection of the Tribe’s designated aquatic life uses. Also
supply a sound scientific rationale to explain why the alternative ammonia criteria are protective of
the Tribe’s designated aquatic life uses, taking into account any data on freshwater molluscs.

Freshwater Acute and Chronic Ammonia Aquatic Life Criteria Currently in Effect

Until EPA approves or promulgates numeric acute and chronic aquatic life criteria for ammeonia, the
previously approved acute and chronic aquatic life criteria are in effect for CWA purposes. The critenia
are expressed as total ammonia (as mg N/L):

0.275 39
CMC (mg/L) = (l_i_m.'_zm—pﬂ + 1+10PH—7-204 )

Q.0577 2.487

CCC (mg/L) = (soressmsa+ Trroprsess ) X MIN (285, 1.45 10726 X P5-T))

B. EPA Action on Freshwater Chronic Aquatic Life Criteria for Iron

In their 2010 water quality standards adoption, the Tribe removed the chronic aquatic life criterion for
iron of 1.00 E+03 pg/L, which was onginally adopted in its 2003 water quality standards.

EPA Action
In accordance with its CWA authonity, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s removal of the freshwater chronic aquatic life criterion for iron.

EPA Rationale

The chronic aquatic life criterion of 1.00E+03 pg/L is the most recent 304(a) recommendation. The

Tribe has not provided a scientific justification to show that the aquatic life uses on the Reservation will
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be protected in the absence of an iron criterion. EPA has determined that the removal of the chronic
aquatic life criterion for iron is inconsistent with CWA § 303(c) and 40 CFR § 131.11.

Remedies to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt a freshwater chronic aquatic life iron criterion that is
based on a sound scientific rationale and protects the Tribe’s designated aquatic life uses. There are
several means by which the Tribe may potentially accomplish this objective. They include:

e Adopt iron criterion to be consistent with EPA’s 304(a) criterion (i.e., 1000 pg/L).

¢ Provide a sound scientific rationale to explain why removing the chronic criterion for iron is
protective of the Tribe’s designated aquatic life uses.

Freshwater Chronic Aquatic Life Iron Criterion Currently In Effect

Until EPA approves or promulgates a numeric chronic aquatic life criterion for iron, the previously
approved aquatic life chronic criterion for iron is in effect for CWA purposes. The chronic criterion is
1.00E+03 pg/L.

C. EPA Action on Freshwater Acute and Chronic Aquatic Life Criteria for
Pentachlorophenol

In the 2010 water quality standards adoption, the Tribe changed the values for pentachlorophenol in
Section 6, Table 1 but retained the same equations in footnote n. Specifically. the following changes
were made (new language is underlined):

Acute Chronic
Compound Carcinogen? fa) b Water & Organisms

|
Penmtachlorophenol {n) ¥ 9. 1E+00 | 3.7E+00 e e

The 2003 water quality standards contained the following values for pentachlorophenol in Section 6, Table 1:

Acute Chronic
Compound Carcinogen? (a) ()] Water & Organisms
Criteria Criteria Organisms Only
Pentachlorephenol (n) ¥ 203E+01 | [28E+01 | @ o e

Footnote n was referenced and it provides the equations used to develop the pentachlorophenol values
indicated in the table above (footnote n also states that the values were derived using a pH value of 7.8).
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EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s revisions to the freshwater acute and chronic aquatic life values for pentachlorophenol
contained in Section 6, Table 1.

EPA Rationale

EPA is disapproving the values adopted in Section 6, Table 1 because they do not provide the correct
value in accordance with the associated equations found in footnote n. and it is not clear which criteria
are the correct, applicable values (i.e.. the values in Table 1 or the values resulting from the equations in
footnote n).

Remedy to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt the appropriate values into Section 6, Table 1 based on
the equations found in footnote n (i.e., acute criterion is 2.03E+01 and the chronic criterion is
12.8E+01).

D. EPA Action on Freshwater Chronic Aquatic Life Criteria for Tributyltin

In the 2010 water quality standards adoption, the Tribe changed the chronic aquatic life critenia for
tributyltin from 0.063 pg/L to 0.63 pg/L (6.3E-01) in Section 6. Table 1.

EPA Action .

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves
the Tribe’s revisions to the freshwater chronic aquatic life values for tributyltin contained in Section 6,
Table 1.

EPA Rationale

The chronic aquatic life criterion of 0.072 pg/L is the most recent 304(a) recommendation. The Tribe
has not provided a scientific justification to show that the aquatic life uses on the Reservation will be
protected with the revised tributyltin criterion. EPA has determined that the revised chronic aquatic hife
criterion for tributyltin is inconsistent with CWA § 303(c) and 40 CFR § 131.11.

Remedies to Address EPA's Disapproval

To address this disapproval, the Tribe must adopt a chronic tributyltin criterion that is based on a sound
scientific rationale and protects the Tribe’s designated aquatic life uses. There are several means by
which the Tribe may potentially accomplish this objective. They include:

e Adopt a chronic criterion to be consistent with EPA’s 304(a) criterion (i.e., 0.072 pg/L).

¢ Provide a sound scientific rationale to explain why the chronic criterion for tributyltin is protective
of the Tribe’s designated aquatic life uses.

Freshwater Chronic Aquatic Life Tributyltin Criterion Currently In Effect

Until EPA approves or promulgates a numeric chronic aquatic life criterion for tributyltin the previously
approved aquatic life chronic criterion is in effect for CWA purposes. The chronic criterion is

0.063 pg/L.
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E. EPA Action on Minor Revisions to Aquatic Life Criteria

In the 2010 water quality standards adoption, the Tribe rounded the following aquatic life criteria to two
significant figures:

Lead (acute and chronic)

Nickel (acute)

Silver (acute)

Zinc (acute and chronic)

EPA Action
In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the

Tribe’s revisions to the freshwater aquatic life criteria contained in Section 6, Table 1 and as listed
above.

EPA Rationale
The Tribes changes are consistent with EPA recommendation to round criteria to two significant figures

(86 FR 22236).

VII. TEMPERATURE CRITERIA IN SECTION 9

A. EPA’s Action On Revised Temperature Criteria for Class AA Waters
The following presénts the new language contained in Section 9 Paragraph 1(c)iv), of the WQS.
Deleted text indicates text that was removed and new text is underlined and indicates the language that
was added by the 2010 water quality standards adoption.

W%Tempﬂm&r&s from June I to Seg:embér 1 mg be allowed to

reach a 7-dav average of the daily maximum (7-DADM) temperatures of 16.5 C. Temperature
shall not exceed the 7-DADM Table 5 value from September I through September 30" as well
as from April I through May 31", The 7-DADM temperature shall not exceed 11°C between
October 1" and March 31I°.

Table 5, which is referenced in the above provision is found in Section 9 and is provided below:
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Table 5. Temperature Standards (degree C).

Class AA Class A Class AA Class A
16.5 18.5 16.5 185
| Date Standard Standard Date Standard | Standard

l}l—%_m % ]Il_:!_ ﬂleE L’J"Z 18.25
l}:—_gr LIE 11.25 BI-SE E 15.00
EB—AE E 11.37 GE-SE 15.95 17.75
04-Apr 1_1=3r_tj 11.49 (-Sep 15.77 17.50
HS—_gr _l___l__:l_-g 11.61 05-Sep 15.58 17.25
06-Apr 11.54 11.74 06-Sep 15.40 17.00
07-Apr 11.63 11.86 07-Sep 15.22 16.75
08-Apr 11.72 11.98 08-Sep 15.03 16.50 |
09-Apr 11.81 12.11 09-Sep 14.85 16.25 |
10-Apr 11.90 12.23 | 10-Sep 14.67 16.00
11-Apr 11.99 1235 11-Sep 14.48 15.75
12-Apr 12.08 12.47 12-Sep 14.30 15.50 |
13-Apr 12.17 12.60 13-Sep 14.12 1525 |
14-Apr 12.26 12.72 14-Sep 13.93 15.00
15-Apr 12.35 12.84 15 13.75 14.75
16-Apr 12 12.97 16-Sep 13.57 14.50
17-Apr 12.53 13.09 17-Sep 13.38 14.25
18-Apr 12.62 13.21 | 18 13.20 14.00
19-Apr 1271 13.34 19-Sep 13.02 13.75
20-Apr 12.80 13.46 20-Sep 12.83 13.50
21-Apr 12.89 13.58 21-Sep 12.65 13.25 |
22 Apr 12.98 13.70 22-Sep 12.47 13.00
23-Apr 13.07 13.83 23 Sep 12.28 12.75
24-Apr 13.16 13.95 24-Sep 12.10 12.50
25.Apr 13.25 14.07 25-Sep 11.92 12.25
26-Apr 13.34 14.20 26-Sep 11.73 12.00
27-Apr 13.43 1432 27-Sep 11.55 11.75
28-Apr 13.52 14.44 28-Sep 11.37 11.50
29-.% 13.61 14 56 20-Sep 11.18 11 £
J0-Apr 13.70 1469 Jﬂ‘-SE’E 11.00 11.00

01-Mav 13.80 1481

02-Mav ]3.89 14 93

03-Mav 13.98 15.06

04-Mav 14.07 15.18

05-Mav 14.16 15.30

06-May 14.25 1543

07-May 14.34 15.55

08-Mav 14.43 15.67

09-May 14.52 15.80

10-May 14.61 15.92 |

11-May 14.70 16.04

12-Mav 14.79 16.16 |

13-May 14.58 16.29

14-Mav 14.9_'?' 16.41

15-May 15.06 1 ﬁ.‘; 3

16-May 15.15 16.66

17-May 15.24 16.78

18-Mav 15.33 16.90
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!Q-ﬁag 1542 17.02
20-Mav 1551 T
21-May 15.60 17.27
22 Mav 15.69 17.39
23-May 15.78 17.52
C—— = ISR
24-May 15.87 17.64
e - ———— ———
25-May 15.96 17.76
—_— ———— e ——— e
26-May 6.05 7.89
27-Mav 16.14 ! §g 1
28-Mav 16.23 18.13
29-Mav 16.32 18.25 |
30-Mav 16.41 18.38 |
31-Mav IE,S{} 13;_52_
EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA is approving
part of the revised language and disapproving part of the revised language. Specifically EPA approves
the revised language in the first and last sentence in Paragraph 1(c)(iv) as a non-substantive change.
This language is as follows:

Temperatures from June 1 to September I may be allowed to reach a 7-day average of the daily
maximum (7-DADM) temperatures of 16.5 C...... The 7-DADM tem ture shall not exceed

11°C between October I and March 31"

The language above is an editorial change that does not change the temperature criteria in effect between
June 1 to September 1, and October 1 to March 31 that EPA previously approved in 2003.

EPA disapproves the revisions to the temperature criteria from September 1* to September 30" and from
April 17 to May 31%. Specifically, EPA disapproves the revised language in the second sentence in
Paragraph 1(c)(iv), which states:

... Temperature shall not exceed the 7-DADM Table 5 value from September 1™ through
September 30™ as well as from April I* through May 31%...

EPA is also disapproving the Class AA temperature criteria in Table 5.

EPA Rationale
The Tribal water quality standards include the following aquatic life uses in their Class AA waters:

Fish and Shellfish, including:

- Salmonid migration, rearing, spawning, and harvesting.

- Other fish migration rearing, spawning, and harvesting.

- Clam and mussel rearing and, spawning. and harvesting.

- Mollusks, crustaceans and other shellfish rearing, spawning and harvesting.
- The table below summarizes the revisions made to the 2003 WQS:

The table below summarizes the revisions made to the 2003 WQS5:
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2003 Water Quality Standards 2010 Water Quality Standards

Time Period Criteria Time Period Criteria
September 1 — October 1 13.5°C September 1 — September 30' 16.32°C-11°C
October 1 — April 1 11.0°C October 1 —March 31 11.0°C

April 1 - June 1 13.5°C April 1~ May 31° 11.09°C - 16.5°C
June 1 — September 1 16.5°*C June 1 - August 31 16.5°C

June 1- September 1 (when only 185%C N/A N/A
non-anadromous form of naturalized

rainbow or redband trout are present)

No single daily maximum 18.5°C No single daily maximum N/A
temperature may exceed temperaiure may exceed

Footnotes:

1. Temperamre criterion decreases incrementally each day (i.e, Sept 1 15 1632, Sept 2 is 16.13_ etc).
2. Temperaiure criterion increases incrementally each day (April 115 11.09°C, April 2is 11.18 °C_ April 3 15 11.27°C, eic).

EPA relied on the temperature guidance document titled EPA Region 10 Guidance for Pacific Northwest
State and Tribal Temperature Water Quality Standards (April 2003, hereafter referred to as the
Temperature Guidance) to review the Tribe’s revisions to its temperature criteria. The Temperature
Guidance contains recommended temperature criteria for different salmonid uses (these uses and
associated criteria are summarized in the table below). and it also contains a recommended approach for
applying the different salmonid uses based on actual fish use information in streams. The scientific
rationale and basis for EPA’s recommended criteria is described in the Temperature Guidance and the
supporting Technical Issue Papers. For more detail on the derivation of the numbers in the tables, see
the Temperature Guidance and the Technical Issue Papers. The Temperature Guidance recommends the
following temperatures for protecting specific salmonid uses:

SALMONID USES AND CRITERIA
Salmon/Trout “Core™ Juvenile Rearing 16 =C
(Salmon adult holding prior to spawning, and adult and
subadult bull trout foraging and migration may also be
included in this use category)
Salmon/Trout Migration plus “Non-core™ Juvenile Rearing 18 C
Salmon/Trout Migration 202C
Salmon/Trout Spawning, Egg Incubation, and Fry 13°C
Emergence
NOTES:
1. The temperature metric for each criterion is the 7-DADM.
2. “Salmon™ refers to Chinook, Coho, Sockeye, Pink, and Chum salmon.
3. “Trout” refers 1o Steelhead and coastal cutthroat trout.
4. Bull trout 1s also known as Char.

The Tribe has provided no fish information documenting that Class AA waters on the Reservation lack
salmon/trout, egg incubation, and fry emergence from September 1 through September 20" (i.e.. the
time period when the temperature exceeds the 13 °C which is the recommended temperature for
spawning, egg incubation and fry emergence); or from April 23 through May 31 (time period when the
temperature is greater than the recommended 13 °C). Absent this information there is no way to
determine if the revised criteria are protective of the Tribe's designated uses (which include salmomd
spawning and rearing) during these time periods. Therefore, EPA is disapproving the revised language
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(i.e., Temperature shall not exceed the 7-DADM Table 5 value from September 1" through September
30" as well as from April I through May 31*"), and the associated temperature criteria in Table 5
because it allows the temperature criterion to exceed 13°C during possible spawning, egg incubation,

and fry emergence periods

Remedy to Address EPA’s Disapproval

To address this disapproval, the Tribe must adopt temperature criteria that are based on a sound
scientific rationale and protect designated uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

* Revise the temperature criteria consistent with EPA Region 10°s Temperature Guidance.

¢ Resubmit the temperature criteria with a sound scientific rationale to establish that the application of
the temperature values is protective of designated uses.

Temperature Criteria Currently in Effect

Until EPA approves or promulgates revised temperature criteria for aquatic life for the time periods
September 1 — October 1and April 1- June 1, the previously approved aquatic life temperature criteria
are in effect for CWA purposes. The criteria are:

September 1 — October 1: 13.5 °C (TDADM)
April 1- June |: 13.5 °C (TDADM)
B. EPA Action On Revised Temperature Criteria for Class A Waters
The following presents the new language contained in Section 9 Provision 2(c)(iv) of the WQS. Deleted

text indicates text that was removed and new text is underlined and indicates the language that was
added in the 2010 water quality standards adoption.

5C- temperatures (sic) from June [ to August 31 may be allowed
to reach a 7-day aver, 7-DADM) of the daily maximum temperature of 18.5 C. Temperature
shall not exceed the 7-DADM Table 5 value from September I* through September 30" as well
as from April 1" through May 31°. The 7-DADM temperature shall not exceed 11°C between
October 1" and March 31"
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EPA Action

In accordance with its CWA authonity, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA disapproves

the Tribe’s revisions to the temperature criteria for Class A waters, and the associated temperature
criteria for Class A waters contained in Table 5.

EPA Rationale
The Tribal water quality standards include the following aquatic life uses in their Class A waters:

Fish and Shellfish, including:

- Salmonid migration, rearing, spawning, and harvesting.

- Other fish migration rearing, spawning, and harvesting.

- Mollusks, crustaceans and other shellfish rearing, spawning and harvesting.

The table below summarizes the revisions made to the 2003 WQS:

2003 Water Quality Standards 2010 Water Quality Standards

Time Period Criteria Time Period l Criteria

| June 1 — September 1 16.5°C June 1 - August 31 185°C
June 1- September 1 (when only non | 18.5 °C N/A N/A
anadromous form of namralized

| rainbow or redband trout are present)

| September 1 - October 1 13.5°C September 1 — September 30’ 18.25°C-11°C
April 1 — June 1 13.5°C April 1 - May 31° 11.12°C—18.5°C
October 1 — April 1 11.0°C October 1 — March 31 11.0°C
No single daily maximum 185°C No single daily maximum N/A
temperature may exceed temperature may exceed
Fooimotes:

1. Temperature cniterion decrease by 0.25 °C each day (i.e., Sept 1 is 18.25, Sept 2 is 17.75, eic).

2. Temperature criterion increases by approximately 0.12 *C each day (April 115 11.12°C, April 245 11.25°C, April 3 is

11.37°C, eic).

As stated previously, the Temperature Guidance contains recommended temperature criteria for
different salmonid uses (these uses and associated criteria are summarized in the “Salmon Uses and
Criteria” table above in Section VILLA) and it also contains a recommended approach for applying the
different salmonid uses based on actual fish use information in streams.

The Temperature Guidance recommends applying a 16° C temperature criterion for streams that
currently have one or more of the following 5 factors:

. moderate-to-high density summer juvenile salmon rearing

. summer salmon/steelhead spawning or incubation

. summer adult/sub-adult bull trout foraging and migration

. summer juvenile rearing with current streams temperature at or below 16°C

. the potential to support moderate-to-high density summer juvenile rearing that is important for
the recovery of salmonids
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The Tribe provided no fish information documenting that Class A waters on the Reservation lack the
above referenced factors, or that higher temperatures between Apnil 17" and May 31%, and between
September 1™ and September 21%, will be protective of the Tribes designated aquatic life uses (which
include salmonid spawning and rearing). This temperature revision appears to protect only rainbow and
redband trout and does not necessarily provide adequate spring and summer temperatures needed to
protect other types of salmonids. Without specific information documenting which types of salmonids
reside in Class A waters, it is not possible to determine if the Tribe’s designated uses are being
protected. Therefore, EPA is disapproving the revisions to Section 9, Paragraph (2)(c)(iv).

Remedy to Address EPA’s Disapproval

To address this disapproval, the Tribe must adopt temperature criteria that are based on a sound
scientific rationale and protect designated uses. There are several means by which the Tribe may
potentially accomplish this objective. They include:

e Revise the temperature criteria consistent with EPA Region 10’s Temperature Guidance.

¢ Resubmit the temperature criteria with a sound scientific rationale to establish that the applications
of temperature values are protective of designated uses.

Temperature Criteria Currently in Effect
Until EPA approves or promulgates revised temperature criteria for aquatic life. the previously approved
aquatic life temperature criteria are in effect for CWA purposes.

VIII. Surface Waters Classifications

In Section 11 of the Tribe's water quality standards, specific surface waters on the Spokane Reservation

are classified. In the 2010 water quality standards adoption, the Tribe included Ente’ Creek as a Class A
water. Additionally, the Tribe corrected a spelling error. The Tribe corrected the following (new letters
that were added in the 2010 WQS adoption are underlined):

Chamokane (Tshimikain) Creek.

EPA Action

In accordance with its CWA authority, 33 U.S.C. § 1313(c)(3) and 40 CFR Part 131, EPA approves the
Tribe's addition of Ente” Creek as a Class A water in Section 11 of the water quality standards. In the
2003 water quality standards, all unclassified streams that were not tributaries to Class AA streams were
designated as Class A waters (Section 10); therefore, Ente’ Creek was previously classified as a Class A
water by default. Ente’ Creek is now specifically designated as Class A in Section 11.

Additionally, EPA acknowledges the editorial change to the spelling of Tshimikain and approves it as a
non-substantive editorial change.
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IX. Mixing Zone Provisions

The following presents the new language contained in Section 13 of the WQS. Deleted text indicates
text that was removed and new text is underlined and indicates the language that was added in the 2010
water quality standards adoption.

13. IMPLEMENTATION
(1) All discharges from point sources and all activities which generate nonpoint source pollution
shall be conducted so as to comply with this chapter.

(2) The standards required in this chapter may not be met by using a mixing zone, except where:

(a) the allowable size. location and duration of the mixing zone and associated effluent
limits are established by the Department as part of a cleanup performed under the
Federal or Tribal cleanup laws. and as established, the mixing zone will be at least as

protective of human health and the environment as a mixing zone established under the
laws of the State of Washington; and

(b) the size of the mixing zone and the concenirations of pollutants present shall be

minimized: and

(c) overlapping mixing zones shall only be allowed if, in combination, the requirements
of subsection (f)(sic) are satisfied: and

{d) water gualitv criteria shall not be violated outside of the boundarv of a mixing zone
as a result of the discharge for which the mixing zone was authorized: and

(e) the discharge is either:

(i) at a sufficient depth below the surface of the receiving water body that the
criteria applicable to the constituent of concern being addressed by using the

mixing zone is met at the water body 's surface; or

(ii) located at a distance from the shore that ensures sensitive human and wildlife
receptors are not likely exposed at the water body s surface for extended

periods.(3) Activities which cause pollution of stormwater shall be conducted so

as to comply with these water quality standards.(sic)

EPA Action
In accordance with its CWA authority, 33 U.S.C. § 1313(c)3) and 40 CFR Part 131, EPA approves the
Tribe’s mixing zone policy.
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EPA Rationale

Mixing zones are areas where instantaneous or rapid and complete mixing of discharges with receiving
waters does not occur, and pollutant concentrations are allowed to exceed otherwise applicable water
quality criteria. The federal water quality standards regulation at 40 CFR § 131.13 provides that states
and tribes have the discretionary authority to include regulatory mixing zone policies in their water
quality standards. When mixing zone policies are included, they are subject to EPA review and approval
or disapproval pursuant to § 303(c) of the CWA. As explained in EPA’s Advanced Notice of Proposed
Rule Making. 63 FR 36787, July 7, 1998, EPA interprets the CWA as allowing the use of mixing zones
as long as the provisions addressing toxicity at CWA § 101(a)(3) are met and the designated uses of the
waterbody as a whole are protected. EPA’s allowance of mixing zones is based on a premise that
surface water quality criteria can be exceeded under limited circumstances without causing unacceptable
toxicity and impairment of a water’s uses.

In general, the Spokane Tribe’s mixing zone policy does not allow the use of mixing zones with an
exception made for effluent limitations that are established as part of a cleanup performed under Federal
or Tribal Clean up Laws.>' The purpose of the Tribal clean up law is to provide remedial law for the
cleanup of hazardous substances sites. and to prevent the creation of future hazards due to improper use
or disposal of hazardous substances on or into the Reservation Environment. The chapter is consistent
with CERCLA.

Since the mixing zone policy 1s so limited in what it pertains to, is associated with CERCLA clean up
sites, and limits the sizing of the mixing zone to be consistent with the State of Washington’s
requirements, this policy is consistent with the requirements of CWA 40 CFR Part 131.

! The WQS define Federal clean up law as the Comprehensive Environmental, Response, Compensation and Liabilitv Act,
42 115 Sec 9601, it seq (more commonly known as Superfund); and it defines “Tribal clean up law as the Hazardous
Substances Control Act, Chapter 34, Law and Order Code of the Spokane Tribe of Indians. Tribal clean up laws are
consistent with CERCLA.

47




